Arizona Administrative Register

Notices of Proposed Rulemaking

NOTICES OF PROPOSED RULEMAKING

Unless exempted by A.R.S. § 41-1005, each agency shali begin the rulemaking process by 1st submitting to the Secretary of
State’s Office a Notice of Rulemaking Docket Opening followed by a Notice of Proposed Rulemaking that contains the pream-
ble and the full text of the nes. The Secretary of State’s Office publishes each Notice in the next available issue of the Register
according to the schedule of deadlines for Register publication. Due io time restraints, the Secretary of State’s Office will no
longer edit the text of proposed rules. We will continue to make numbering and labeling changes as necessary.

Under the Administrative Procedure Act (A.R.S. § 41-1001 et seq.), an agency must allow at least 30 days to efapse after the
publication of the Notice of Proposed Rulemaking in the Register before beginning any proceedings for adoption, amendment,
or repeal of any rule. AR.S. §§ 41-1013 and 41-1022.

1.

NOTICE OF PROPOSED RULEMAKING

TITLE 4. PROFESSIONS AND OCCUPATIONS

CHAPTER 23. BOARD OF PHARMACY

PREAMBLE
Sections Affected Rualemaking Action
R4-23-11¢ Amend
R4-23-704 Repeal
R4-23-706 Repeal
R4-23-707 : Repeal
R4-23-708 Repeal
R4-23-709 Repeal

The specific anthority for the rulemaking, including hoth the authorizing statute (general) and the statutes the rules are

implementing {specific):
Authorizing statute: A R.S. § 32-1904(A)X 1)

Implementing statutes: AR.S. §§ 32-1904(A)(1) and 32-1904(B)(3)

A list of all previous notices appearing in the Register addressing the proposed rules:
Notice of Rulemaking Docket Opening (Article 7): 3 A AR, 328, January 31, 1997.

Notice of Rulemaking Docket Opening (Section R4-23-110): 3 A.AR, 1990, July 25, 1997.
Notice of Rulemaking Docket Opening (Section R4-23-110): 3 A.AR, 234,

Notices ot Proposed Rulemaking (R4-23-110 and Asticle 7): 4 A.AR. 2001, July 31, 1998,
Notice of Termination of Rulemaking: 4 A.AR. 3006, October 16, 1998.

Notice of Rulemaking Docket Opening: 4 A.A.R. 3046, October 16, 1998.

Notice of Proposed Rulemaking: 4 A.AR. 3080, October 23, 1998.

The name and address of agency personnel with whom persons may communicate regarding the rulemaking:
Name: Dean Wright, Compliance Officer

Address: Board of Pharmacy
5060 North 19th Avenue, Suite 101
Phoenix, Arizona 85015
Telephone: (602) 255-5125, Ext. 131
Fax: (602) 255.5740

An explanation of the rule, including the agency's reasons for initiatizig the rule;

The rule seeks to repeal the Sections R4-23-704, R4-23-706, R4-23-707, R4-23-708, and R4-23-709. These Sections establish
requirements for medical facilities in industrial and business organizations. The present rules were last amended over 20 years
ago and the need for Board of Pharmacy oversight no longer exists. Because of a lack of manpower, the Board has not actively
enforced these rules in over 10 years. The rule amends Section R4-23-110 by striking the following definitions: “first-aid sta-
tions”, “industrial medical stations”, “occupational health”, and “industrial medicine”. These definitions are only used in the
Sections being repealed and are no longer necessary.

The Board believes the repeal of these rules will relieve affected businesses from burdensome and outdated record keeping
requirements without compromising public health and safety. Existing statutes and rules governing the practice of the health
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professionals (physicians, physician assistants, registered nurse practitioners, and registered nurses) serving these businesses are
sufficient to protect the public health. The Board further believes that specific regulation and enforcement are not necessary to
protect the public health when drugs are supplied by health professionals in the work environment.

6. A showing of good cause why the rules are necessary to promote a statewide interest if the rule will diminish_a previous grant

of a political subdivision of the state:
Not applicable.

7. The preliminary summary of the economic, small business, and consnmer impact:
The proposed rulemaking is exempt from writing an economic, small business, and consumer impact statement pursuant to

ARS. § 41-1055(D)(3).

8. The name and address of agency personnel with whom persons may communicate regarding the accuracy of the econemic,

small business. and consnmer impact statement;

Name: Dean Wright, Compliance Officer
Address: Board of Pharmacy

5060 North 19th Avenue, Suite 101
Telephone: {602) 235-5125, Ext. 131
Fax: (602) 255-5740

9. The time, place, and nature of the proceedings for the adoption, amendment, or repeal of the rule: or, if no proceeding is
scheduled, where, when, and how persons may request an oral proceeding on the proposed rule:
Comments may be written or presented orally. Written comments must be received by 5 p.m., Monday, November 23, 1998. An

oral proceeding is scheduled for:

Date: November 23, 1998

Time: 10 a.m.

Location: Board of Pharmacy
5060 North 19th Avenue, Suite 101
Phoenix, Arizona 85015

A person may request information about the oral proceeding by contacting the person listed above.
K. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:

Not applicable.

il. Incorporations by reference and their location in the rules:
None.

12. The full text of the rules follows:

TITLE 4. PROFESSIONS AND OCCUPATIONS

CHAPTER 23. BOARD OF PHARMACY

ARTICLE 1. ADMINISTRATION

Section
R4-23-110  Definitions

ARTICLE 7. NON-PHARMACY LICENSED OUTLETS -
GENERAL PROVISIONS

ARTICLE 1. ADMINISTRATION

R4-23-110. Definitions
"Active ingredient” means any component that furnishes
pharmacological activity or other direct effect in the diagno-
sis, cure, mitigation, treatment, or prevention of disease or
that affects the structure or any function of the body of man
or other animals. The term includes those components that
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may undergo chemical change in the manufacture of the
drug, that are present in the finished drug product in a modi-
fied form, and that furnish the specified activity or effect.
"Authentication of product history" means identifying the
purchasing source, the ultimate fate, and any intermediate
handling of any component of a radiopharmaceutical or other
drug.

"AZPLEX" means an Arizona pharmacy law examination
written and administered by the Board staff or a Board-
approved national pharmacy law examination written and
administered in cooperation with NABP.

"Batch" means a specific quantity of drug that has uniform
character and quality, within specified limits, and is produced
according to a single manufacturing order during the same
cycle of manufacture,

"Beyond-use date" means a date determined by a pharmacist
and placed on a prescription label at the time of dispensing to
indicate a time beyond which the contents of the prescription
are not recornended to be used.

"Biological safety cabinet” means a containment unit suitable
for the preparation of low to moderate risk agents where there
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is a need for protection of the product, persennel, and envi-
ronment, consistent with National Sanitation Foundation
{NSF) standards, published in the National Sanitation Foun-
dation Standard 49, Class Il (Laminar Flow) Bichazard Cabi-
netry, NSF International P. O. Box 130140, Ann Arbor, Mi,
revised June 1987 edition, {and no future amendments or edi-
tions), incorporated by reference and on file with the Board
and the office of the Secretary of State.
"Class 100 environment” means an atmospheric environment
in compliance with the Federal Standard 209 Clean Room
and Work Station Reguirements: Controlled Environment,
publication FED-STD-209D, U.S. Government Services
Administration 450 Golden Gate Avenue, San Francisco,
CA, June 15, 1988 edition which includes January 28, 1991,
changes, (and no future amendments or editions), incorpo-
rated by reference and on file with the of the Secretary of
State.
"Community pharmacy” means any place under the direct
supervision of a pharmacist where the practice of pharmacy
occurs or where prescription orders are compounded and dis-
pensed other than a hospital pharmacy or a limited service
pharmacy.
“Component” means any ingredient used in compounding or
manufacturing drugs in desage form, including an ingredient
that may not appear in the {inished product.
"Container" means:
A receptacle, as described in the official compendium or
the federal act, that is used in manufacturing or com-
pounding a drug or in distributing, supplying, or dis-
pensing the finished dosage form of a drug; or
A metal receptacle designed to contain liquefied or
vaporized compressed medical gas and used in manu-
facturing, transfilling, distributing, supplying, or dis-
pensing a compressed medical gas,
"Correctional facility” has the same meaning as in A.R.8. §§
13-2501 and 31-341.
“Current good compounding practices” means the minimum
standards for methods used in, and facilities or controls used
for, compounding a drug to ensure that the drug has the iden-
tity and strength and meets the quality and purity characteris-
tics it is represented to possess.
"Current good manufacturing practice” means the minimum
standard for methods used in, and facilities or controls used
for manufacturing, processing, packing, or holding a drug to
ensure that the drug meets the requirements of the federal act
as to safety, and has the identity and strength and meets the
quality and purity characteristics it is represented to possess.
"Cytotoxic” means a pharmaceutical that is capable of killing
living cells. ’
“Day™ means a calendar day unless otherwise specified,
“Delinquent license” means a pharmacist or intern license the
Board suspends for failure to renew or pay all required fees
on or before the date the renewal is due.
"Drug sampls” means a unit of a prescription drug that a
manufacturer provides free of charge to promote the sale of
the drug. No person shall sell, purchase, or trade or offer to
sell, purchase, or trade a drug sample,
“Extreme emergency” means the occurrence of a fire, water
leak, electrical failure, public disaster, or other catastrophe
constituting an imminent threat of physical harm to pharmacy
personnel or patrons.
“FDA" means the Food and Drug Administration, a federal
agency within the United States Department of Hezlth and
Human Services, established to set safety and quality stan-
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dards for foods, drugs, cosmetics, and other consumer prod-
ucts,

"First aid stations” means units within a business or industrial
organization which are limited to, as the name implies, first
aid treatment of injuries incurred in association with the busi-
ness function.

"Inactive ingredient” means any component other than an

H

active ingredient” present in a drug.
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“Internal test assessment” means performing quality assur-
ance or other procedures necessary to ensure the integrity of a
test.
"Limited-service correctional pharmacy" means a limited-
service pharmacy, as defined in A.R.S. § 32-1901, that:
Holds a corrent Board permit under A.R.S. § 32-1931;
Is located in a correctional facility; and
Uses pharmacists, interns, and support personnel to
compound, produce, dispense, and distribute drugs.
"Limited-service mail-order pharmacy" means a limited-ser-
vice pharmacy, as defined in AR.S. § 32-1901, that holds a
current Board permit under AR.S. § 32-1931 and dispenses
a majority of its prescription medication or prescription-only
devices by mailing or delivering the prescription medication
or prescription-only device to an individual by the United
States mail, a common or contract carrier, or a delivery ser-
vice.
"Limited-service nuclear pharmacy” means a limited-service
pharmacy, as defined in AR.S. § 32-1901, that holds a cur-
rent Board permit under ARS8, § 32-1931 and provides
radiopharmaceutical services.
“"Limited-service pharmacy permittee” means a person who
holds a current limited-service pharmacy permit in compli-
ance with A.R.S. §§ 32-1929, 32-1930, 32-1931, and AA.C.
R4-23-606.
"Long-term care consultant pharmacist" means a pharmacist
providing consulting services to a long term care facility.
“Lot" means a batch or any portion of a batch of a drug, or if
a drug produced by a continuous process, an amount of drug
produced in a unit of time or quantity in a manner that assures
it uniformity. In either case, a lot is identified by a distinctive
lot number and has uniform character and quality with speci-
fied limits.
Lot number" or “"conirol number® means .any distinctive
combination of letters or numbers, or both, from which the
complete history of the compounding or manufacturing, con-
trol, packaging, and distribution of a batch or lot of a drug
can be determined.
"Materials approval unit” means any organizational element
having the authority and responsibility to approve or reject
components, in-process materials, packaging components,
and final products, ) ,
"Mediated instruction” means information transmitted via
intermediate mechanisms such as audio or video tape or tele-
phone transmission.
“NABP” means National Association of Boards of Phar-
macy.
"NABPLEX" means National Association of Boards of Phar-
macy Licensure Examination. _
“NAPLEX™ means North American Phammacist Licensure
Examination.
"Occupational Medicine” or "Industrial Medicine” means the
field of medicine dealing with the medical conditions associ-
ated with persons employed in any occupation,
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"Outpatient” means a person who is not a residential patient
in a health care institution.

"Outpatient setting” means a location that provides medical
treatment o an outpatient.

"Patient profile” means a readily retrievable, centrally located
information record that contains patient demographics, aller-
gies, and medication profile.

"Pharmaceutical care” means the provision of drug therapy
and other pharmaceutical patient care services intended to
achieve outcomes, related to the cure or prevention of a dis-
ease, elimination or reduction of a patient's symptoms, or
arresting or slowing of a disease process, by identifying and
resolving or preventing potential and actual drug-related
problems.

"Pharmacy law continuing education” means a continuing
education activity that addresses practice issues related to
stat¢ or federal pharmacy statutes, rules, or regulations,
offered by an Approved Provider,

"Prepackaged drug" means a drug that is packaged in a fre-
quently prescribed guantity, labeled in compliance with
ARS. §§ 32-1967 and 32-1968, stored, and subsequently
dispensed by a pharmacist or a graduate intern or pharmacy
imtern under the supervision of a pharmacist, who verifies at
the time of dispensing that the drug container is properly
iabeled, in compliance with A.R.S. § 32-1968, for the patient.
"Provider pharmacist" means a2 pharmacist who supplies
medication to a long term care facility and maintains patient
profiles. '
"Radiopharmaceutical" means any drug that emits ionizing
radiation and includes:
Any nonradioactive reagent kit, nuclide generator, or
ancillary drug intended to be used in the preparation of a
radiopharmaceutical, but does not include drugs such as
carbon-contzining compounds or potassium-containing
salts, that contain trace quantities of naturally occurring
radionuclides; and
Any biological product that is labeled with a radionu-
clide or intended to be labeled with a radionuclide.

"Radiopharmaceutical quality assurance” means the perfor-
mance and interpretation of apprepriate chemical, biological,
and physical tests on radiopharmaceuticals to determine the
suitability of the radiopharmaceutical for use in humans and
animals. Radiopharmaceutical quality assurance includes
internal test assessment, authentication of product history,
and appropriate record retention.

"Radiopharmaceutical services” means procuring, storing,
handling, compounding, preparing, labeling, quality assur-
ance testing, dispensing, distributing, transferring, record-
keeping, and disposing of radiochemicals,
radiopharmaceuticals, and anciflary drugs. Radiopharmaceu-
tical services include quality assurance procedures, radiologi-
cal health and safety procedures, comsulting activities
associated with the use of radiopharmaceuticals, and any
other activities required for the provision of pharmaceutical
cars.

“Red C stamp™ means 2 device used with red ink to imprint
an invoice with a red letter C at least 1 inch high, to make an
invoice of a Schedule HI through IV controlled substance, as
defined in AR.S. § 36-2501, readily retrievable, as required
by state and federal niles,

"Remodel” means to structurally alter the pharmacy area or
location.
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“Remote drug storage area™ means an area that is outside the
premises of the pharmacy, used for the storage of drugs,
locked to deny access by unauthorized persons, and secured
against the use of force,

"Resident" means a person admitted to and residing in a long
termn care facility.

“Score transfer” means the process that enables an applicant
to take the NAPLEX in a jurisdiction and be eligible for
licensure by examination in other jurisdictions.

"Sterile pharmaceutical product” means a dosage form free
from living micro-organisms.

"Strength” means:

The concentration of the drug substance (for example,
weight/weight, weight/volume, or unit dose/volume
basis); or
The potency, that is, the therapeutic activity of a drug
substance as indicated by bivavailability tests or by con-
trolied clinical data (expressed, for example, in terms of
unity by reference to a standard).
"Supervision" means a pharmacist shall be present, assume
legal responsibility, and have personal oversight of activities
relating to the acquisition, preparation, distribution, and sale
of prescription medications by pharmacy interns or support-
ive personnel.
“Supplying" means selling, transferring, or delivering to a
patient or a patient’s agent 1 or more doses of:
A nonprescription drug in the manufacturer’s original
container for subsequent use by the patient, or
A compressed medical gas in the manufacturer’s or
compressed medical gas distributor’s original container
for subsequent use by the patient,
"Supportive Personnel" means individuals trained to perform,
under the supervision of a pharmacist, activities related to the
preparation and distribution of prescription medications con-
sistent with policy and procedures required in R4-23-403.
“Transfill” means a manufacturing process by which 1 or
more compressed medical gases are transferred from a bulk
container to a properly labeled container for subsequent dis-
tribution or supply.
"Wholesale distribution” means distribution of a drug to a
person other than a consumer or patient, but does not include:
Selling, purchasing, or trading a drug or offering to sell,
purchase, or trade a drug for emergency medical rea-
sons. For purposes of this Section, "emergency medical
reasons” includes transferring a prescription drug by a
community or hospital pharmacy to another community
or hospital pharmacy to alleviate a temporary shortage;

Selling, purchasing, or trading a drug, offering to seli,

purchase, or trade a drug, or dispensing a drug pursuant

to a prescription;

Distributing 2 drug sample by 2 manufacturers' or dis-

tributors' representative; or

Selling, purchasing, or trading blood or blood compo-

nents intended for transfusion.
"Wholesale distributor” means any one engaged in wholesale
distribution of drugs, including: manufacturers; repackers;
own-label distributors; private-label distributors; jobbers;
brokers; warehouses, including manufacturers’ and distribu-
tors’ warehouses, chain drug warehouses, and wholesale drug
warehouses; independent wholesale drug traders; and retail
pharmacies that conduct wholesale distributions in the
amount of at least 5% of gross sales,
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GENERAL PROVISIONS
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NOTICE OF PROPOSED RULEMAKING

TITLE 15. REVENUE

CHAPTER 3. DEPARTMENT OF REVENUE
LUXURAY TAX SECTION

PREAMBLE

1. Sections Affected Rulemaking Action
R15-3-301 Amend
R15-3-302 Repeal
R15-3-303 Repeal
R15-3-304 Amend
R15-3-305 Amend
R15-3-306 Repeal
R15-3.307 . Amend
R15-3-308 Amend
R15-3-309 ) Repeal
R15-3-310 Amend
RI5-3-311 Amend
R15-3-312 Amend
R15-3-313 Amend
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R15-3-314 Amend
R15-3.315 Amend
R15-3-316 Amend

2. The specific authority for the rulemaking, inciuding both the authorizing statute (seneral) and the statutes the rules are
implementing (specific):
Authorizing statute: AR.S. §§ 42-105 and 42-1202

Implementing statute: A.R.S. §§ 42-1201 through 42-1218; and 4241231

3. A list of all previous notices appearing in the Repister addressing the proposed rule:
Notice of Rulemaking Docket Opening: 2 A.A.R. 885, February 2, 1996.

4. Thename and address of apency personnel with whom persons may communicate regarding the rulemaking:

Name: Christie Comanita, Tax Analyst
Address: Tax Research & Analysis Section
Arizona Department of Revenue
1600 West Monroe
Phoenix, Arizona 85007
Telephone: (602) 542-4672
Fax: (602) 542-4680

5. Anexplanation of the rule, including the agency’s reasons for initiating the rule:
The rules provide guidance in the application of the Arizona luxury tax to distributors of cigarettes and other tobacco products.
As aresult of the department's 5-year review of Article 3, the department is proposing to repeal and amend antiquated and repet-
itive rules.

6. A reference to any study that the apency proposes to rely on in its evaluation of or justification for the propesed rule and

where the piblic may obtain or veview the stndy, all data underlying each study, any analysis of the study and other
supporting material: ’
Not applicable.

authority of 2 pelitical subdivision of this state:
Not applicable.

8. The preliminary summary of the economic, small business, and consumer impact:
Identification of the Rulemaking:

As a result of the department's 5-year review of Article 3, the department is proposing to repeal and amend antiquated and repet-
itive rules,

Summary of Information in the Economic, Small Business, and Consumer Impact Statement:

It is expected that the benefits of the rules will be greater than the costs. The repeal and amendment of these rules will benefit
the public by eliminating repetitive and obsolete rules which no longer serve their intended purpose. The department will incur
the costs associated with the rulemaking process. Taxpayers are not expected to incur any expense in the repeal and amendment
of these mles.

9. The name and address of agency personnel with whom persons may communicate regarding the accuracy of the economic,
small business, and consumer impact statement:

Name: Christie Comanita, Tax Analyst
Address: Tax Research & Analysis Section
Arizona Department of Revenue
1600 West Monroe
Phoenix, Arizona 85007
Telephone: (602} 542-4672
Fax: (602) 542-4680

10. The time. place, and nature of the proceedings for the adoption. amendment, or repeal of the rule_or if no proceeding i
scheduled, where. when, and how persons may request an oral proceeding on the proposed rule:
The Department has not scheduled any oral proceedings. Written comments on the proposed rules or preliminary economic,
" small business, and consumer impact statements may be submitted to the person listed above. Pursuant to A.R.S. § 41-1023(C),

the department will schedule oral proceedings if 1 or more people file written requests for oral proceedings within 30 days after
the publication of this notice,
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11. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:
None.
12. Imcorporations by reference and their location in the rules:
None.
13. The full text of the rules follows:
TITLE 15. REVENUE

CHAPTER 3. DEPARTMENT OF REVENUE
LUXURAY TAX SECTION

ARTICLE 3. TOBACCO

Section

R15-3-301.  Licensing Procedure precedure—chanpe-in-owner-
ship

R15-3-302. Repealed Licensing procedure—display-oflicense

R15-3-303. Repealed I:ieefmgwpfeeeéufem%e&ﬁemena-te

R15-3-304. Change of Business Name L!eeﬂsmg«pfaeeéufem
chanpe-of business-name

R15-3-305. Change of Business Location or Mailing Address
Ticons : ; Chusiness looat]

R15-3-306.  Repealed Lieensingprocedure—echenge-ofmailing
address-onty

R15-3-307. Cancellation of License I-ieensing-procedure—
caneeHation-of Heense

R15-3-308. Revocetion of License Ideensing-procedure—sus-

R15-3-309. Repealed Licensing-procedure~—ndian-Reserva-
Hon

R15-3-310. Vending Machine Ideptification and Inspection

R13-3-311.  Cigareite Distributor's Monthly Report distributor's
rmonthiy-repert

R15-3-312.  Purchase of Stamps stamps

R15-3-313, Common Bond bead

R15-3-314.  Sales in Interstate interstate-or Forglgn Commerce
foreipprcommeree

R15-3-315. Credit Purchases purcheses—of Revenue Stamps
Fevenue-stamps

R15-3-316.  Sale of Unstamped Cigarettes unstumped-eigarettes

ARTICLE 3. TOBACCO
R15-3-301.  Licensing Procedure preecedure——echange—in

A. The department issues a tobacco distributor's license is-issued
to a specific person. The licensee shall and-therefore-is not
transfer the tobacco distributor's license to a new owner
#ransferable when selling the -a-business. A The-new-owaer
person shall obtain a tobacco distributor's license before
engaging in business as a tobacco distributor.

B. Court appointed trustees, receivers, and others in the case of
both-liquidation, insglvency, or and i bankruptcy
where the business continues fo be operated, that sell whe-are
selling tobaceo products luxuries-subject to tax shall4awration
a¥e-reguired-to-obtain a 1obacco distributor's license in their
OWR name.

C. A licensee that changes its legal entity shall apply for a new
tobaceo distributor’s license. A licensee that changes its form
of business shall apply for a new tobaceo distributor's license.
For example;

A licensee that operates as a sole proprietorship incorporates
the business. A corporation is a different form of business,
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The licensee shall apply for a new tobacco distributor's
license,

A licensee shall obtain a tobacco license for each business
location.

E. A licensee shall display the tobacco distributor’s lcense in 3
conspicuous place at each business location.

Bepealed Licensing—precedure——display—oaf

=

R15-3-302.

R15-3-303. Repealed !:iemmg—pmeedimeaﬁeaae}m

R15-3-304.

Change of Business Name Eieensing-procedure—

-change-of business-name
A licensee that changes When e-chenge-fs-medein- the name under
which the business

~is-ppetating—even—thoush—the—ownership
remains-the-samer-the-taxpayer-operates shall notify the Depart-
ment in writing within 30 days of the name change and request a
reissuance of the its tobacco distributor’s license for each business
location.

R15-3-305. Change Lieensing-procedure-ehange of Busi-

ness Location business-loention or Majling Address

A. A lcensee changinglocation-of-the-leensed-business—shall
notify the Department in writing within 30 days of a the
change in the physical location of the business and request a
reissuance of the ifs fobacco distributor's license for each
business location,

B. A licensee shall notify the Department in writing within 30
davs of a change in mailing address. The licensee shall spec-
ify that the change is for the mailing address only.

R15-3-306.

Repealed Lieensing-procedure—change-of-mail-

R15.3-307, Cancellation Ldcensing—precedure—eaneeia-
tien of License lieense

If a business is sold or terminated, When-a-Heensee-has-sold-or
otherwise—terminated—the—Heensed—business the licensee shall
notify the Department_in writing within 30 days of the sale or ter-
mination of the business—n—writing giving the date the business
was sold or terminated. The department shall cancel the license as
of the date of sale or termination of the business,
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R15-3-308. Revocation of License Licensing-procedure

suspension or-reveeation-of-Heense

A. The department may reveoke a license for violation of the pro-
visions of Arizona Revised Statutes, Title 42, Chapter 7 or
this Article,

BA. The Department shall give written notice of the revocation to

a the-licensce 30 20 days prior to suspending-orrevelking the the
effective date of the revocation a-tuxury-tex-teense-by deliv-
ering the sueh notice to the licenses by certified mail,retusn
receiptreguesteds at the licensee's place of business.

CB. A licensee Lieensee-shall have 30 20 days after the Heenses heensee
zeceives-the-notice is mailed to appeal the such
revocation, in writing, to the Department. If the licensee
does not file an appeal within the 30 26-day period days, the
Departient's, determination ef—the—Deparnent—shall-be
becomes final upen-expiration-of that-peried.

=

If the licensee does files a timely sa—appeal within—that
peried, the Department shall request a hearing by the Office
of Administrative Hearmgs M%ﬁ*ﬁ%%@é&y&&fih&ﬁkﬁg

if the !mensee anneals the revocatwn the Denartment sha!l
suspend action until the final order of the Department has
been issued under A A.C. R15-10-131 A-lieense-suspended

et

R15-3-309. Repealed Licensing-procedure—IndianReser

R15-3-310.

Vending Machine Identification and Inspection

A. A licensee shall ensure that the Department's agents are able
to_inspect all cigarettes that are bemg—dlsmbuted through or
by vending machines
the Department: The licensee Alsuch-machines-shall visibly
display cigareites in all such machines so in-such-a-menner
that the Department's agents agents-of-the-Pepartment can
inspect the cigarettes in the machines to verify that the
required cigarette tax stamps are properly affixed, unless the

epﬁew&aﬂae%&ed%subsect:on (B) of this rule applies is

B. {f the c;garettes cannct be visually inspected in a2 machine,
the person in possession of the machine shall-must have
access to the cigarettes in the machine eontained-therein-and
shall permit agents of the Department to visually inspect the
cxgarcnes-thefem
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R15-3-311.  Cigarette Distributor's Monthly Report distrib-
A. Every distribu-

En-forms-provided-by-the-Department-every
tor selling ciparettes subject to the hixury tax texable-under
Arizona Revised Statutes, Title 42, Chapter 7 the—-Asizons

Laury-Privilege-Tax-Laws shall file with the Department a
"Cigarette Distributor’s Monthly Report” on the 20th of the

month following the month in which the sales occurred with

é&e—Depafmenmhowmg
The for-the e

quantity of c1garettes and ¢ :garette sta.mps purchased
and sold or otherwise disposed of during sueh the imme-
diately preceding calendar month;

2. The the-quantity of cigarettes and stamps on hand at the
beginning and at the end elese-of the eseh-ssel-month;

R15-3-312. Purchase of Stamps stamps

A. A licensed tobacco distributor shall obtain cigarette tax
stamps from the Department. MNe-licenseenorany otherper-

B. A distributor shall not sell, lend, give, or otherwise transfer

cigarette tax stamps to another person.
R15-3-313. Common Bond bend

A_Any group or association of licensed tobacco distributors

eredit may furnish a commoen bond. ifsuch-forpras prescribed-by
the-Department-in The group or association shall provide a bond
that is the aggregate of 214 twe-and-one-halftirnes the participat-
ing distributors' whelesaless-orsetailers-monthly stamp purchases.

The group or association shall provide information relating to each
participating distributor's whelesaler—or-retailer-shall-be-shown
separately-as-te-name, location, and bond amount. The group or

assoclation shall furnish the common bond so it is available to sat-
isfy the indebtedness of any or all members of the group under the
provisions of AR.S. § 42-1207.01,

R15-3-314. Sales in Interstate interstate-or Foreign Com-
merce foreign-esmmeree

A: Sales Cigarettes or other iobacco products msade-gsold by
licensed distributors to purchasers located outside situnted
sitheut-the state are exempt from the tax unposed by this
Title 42, Chapter 7;
exempt-sale; if the following condmons must-be are met:

1. The exempttusury cigarettes or other tobacco products
are must-be-shipped or delivered by the distributorto a
location_outside withest the state_for use outside the
state; and
2. Ths On-forms-preseribed-by-the Department-the distrib-
utor files shel-fle-a “Cigarette Distributor's Monthly
Report” or a “Monthly Return of Cigars or Other
Taobacco Products Purchased”, as applicable, indicating
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the amount of designating-exempt-or out-of-state sales

in the appropriate section and the party to whom the
sales were made, and:

a.  submits submit 1 ene copy of the rgturn or report
returp/repori-10 the Arizona Department of Reve-
nue;

b, submits submit 1 ene-copy of the return or report to

the taxing authority of the state of destination of the
cigarettes or other tobacco products exermpt-luxury;
and,

c.  retains retein 1 eme copy of the return or report for
2 twe years following the close of the calendar year
in whach the saie is made

R15-3-315.  Credit Purchases purehases of Revenue Stamps

revepue-stamps

Ay A distributor may increase their credit limit for with-respeet
to-revente-cigarette tax stamp purchases by increasing the amount
of the bond on file with the Department.

R15-3-316.  Sale of Unstamped Cigarettes unstaraped-eiga-
rettes
A The-distributor shall file a Form £00-20 or Form 800-25, Dis-
tributor's Monthly Repori, fusnish-evidence-satisfactoryto with
the Department showing that the distributor has purchased g suffi-
cient number of stamps to be affixed to al] cigarettes distributed in
this_state during the period. seld-were-affixed-with-the-required
stamps, 1f the distributor does not provide this information setis-
factory-evidenceis-not-furpished, the Department shall presume
that_the distributor sold unstamped cigarettes—wese-sold. In that
case, the Department shall determine the amount of unstamped
cigarettes soid by the distributor and shall issue es a proposed
deficiency assessment for any luxury tax found due. The pro-
posed deficiency assessment becomes final unless the distributor
protests the assessment within 45 days under AR.S. § 42-117 and
Chapter 10, Article 1 of this Title,

NOTICE OF PROPOSED RULEMAKING

TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 1. DEPARTMENT OF ENVIRONMENTAL QUALITY - ADMINISTRATION

PREAMBLE

1. Sections Affected

Rulemaking Action

Article 5. New Article
R18-1-501 New Section
RI18-1-502 New Section
R18-1-503 New Section
R18-1-504 New Section
R18-1-505 New Section
R18-1-506 New Section
R18-1-507 New Section
R18-1-508 New Section
R18-1-50% New Section
R18-1-510 New Section
R18-1-511 New Section
RI18-1-512 New Section
R18-1-513 New Section
R18-1-514 New Section
R18-1-515 New Section
R18-1-516 New Section
Ri8-1-517 New Section
R18-1-518 New Section
R18-1-519 New Section
R18-1-520 New Section
R18-1-521 New Section
R18-1-522 New Section
R18-1-523 New Section
R18-1-324 New Section
R18-1-525 New Section
Table 1 New Table
Table 2 New Table
Table 3 New Table
Table 3-N New Table
Table 3-8 New Table
Table 4 New Table
Table § New Table
Table 5-N New Table
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Table 5-8 New Table
Table 6 New Table
Table 6-N New Table
Table 6-S New Table
Table 7 New Table
Table 8 New Table
Table 9 - New Table
Table 10 New Table
Table 11 New Table
Table 12 New Table
Table 13 New Table
Table 14 New Table
Table 15 Reserved

Table 16 New Table
Table 17 New Table
Table 18 New Table
Table 19 New Table
Table 19-8 New Table
Table 20 New Table
Table 21 New Table
Table 22 . New Table

2. The specific authority for the rule making, including both the authorizing statute (general) and the statutes the rules are
implementing (specific):
Authorizing statute: A R.S. §§ 41-1003, 49-104, 49-203, 49-425.

Implementing statute: AR.S. § 41-1076(A).

3. List of all previous notices appearing in the Register addressing the proposed rules:
Notice of Rulemaking Docket Opening: 3 A. AR 1878, July 11, 1997.

Notice of Rulemaking Docket Opening: 4 A.A.R. 3050, October 16, 1998,
4. Thename and address of acency personnel with whom persons may communicate regarding the rule making:

Name: David J. Armacost or Martha L. Seaman
Address: Arizona Department of Environmental Quality
Rule Development Section, MO836A-829
3033 North Central Avenue
Phoenix, Arizona 85012
Telephone: (602) 207-2225 or toll-free within Arizona: (800) 234-5677, Ext. 22253
Fax: (602) 2072251

5. An explanation of the rule, including the agency's reasons for initiating the rule:
CONTENTS of this explanation of the rule:

A. Introduction
B. Summary
C. Background

1) Aricle7.1
2} The “time-frames” concept
3) Licensing application review delays
a.  License processing models
b.  Licensing review delay causes
4) The economics of licensing
5) The Massachusetts experience

D. Departmtent response

1) The statutory imperative

2} New documents required by Article 7.1

3) Public participation and a flexible rule

4) Rule text and policy alternatives contained within this proposed rule
a.  Primary policy alternatives
b.  Applicability rule text alternatives
c. License category rule text alternatives
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d. Licensing time-frame rule text alternatives
e. Licensing time-frame agreements rule text aliernatives
f.  Licensing time-frames suspension rule text alternatives

E. Statutory objectives

1)  Only certain licenses administered by the Department are subject to Article 7.1 licensing time-frames requirements

Contractual licenses

License revocation, suspension, annulment, and withdrawal

Retroactive effect

. Licenses issued within 7 days

2} Structure of time-frames lcensing categories must be responsive to applicants
3)  Timely licensing decisions must be based on sufficient information

a.  Permission required by law

b.  Licenses created by notification

c.  General licenses

d.  Licenses granted at the Department’s initiative
e.  Licenses granted by default

f.  Enforcement licenses

g.  Licenses issued by political subdivisions
h.  Compliance licenses

i,

i

k.

1

a.  License application submission
b.  Administrative completeness review (ACR) time-frame
(1) Notice of administrative deficiencies
(2) Presumptive administrative completeness
{3) Notice of administrative completeness
{4) Submission of information from other agencies
c. Substantive review (SR) time-frame
{1} Public notice and hearings
{2} Regquests for additional information during the SR time-frame
(3} Requests for additional information during a time-frame extension
d.  Overall time-frame
Counting of time-frame days
Suspension of time-frame clocks and lapse of application
(1) Failure to respond to requests for information
(2) Failure to pay application fees
(3) Substantial change to the application
(4) Emergencies and upset conditions
g Licensing denials and administrative appeals of licensing decisions
h.  Sanctions
(1) Refunds and fee excusals
(2) Penalties
(3) Annual compliance reporting
4) The licensing process must remain flexible to the maximum extent possible
a.  Supplemental request agreements
b.  Time-frame extension agreements
¢. Opt-in agreements
d.  Other licensing agreements
5) A time-frame rule must take into account 8 statutory considerations
" Licensing subject matter complexity
Agency resources
Econemic impact of delay on the regulated community
Public health and safety
Use of volunteers
General licenses
Agency cooperation
Agency flexibility

o

B e An R

F. Rule Impact Reduction Analysis

1} The Arizona class of small businesses

2)  Subsidies and cost shifting

3) Compliance, reporting, scheduling, and deadiine requirements
.4) Performance versus design or operational standards

5) Rule exemption for small businesses

6) Findings
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G.  Section-by-Section Explanation of the Propesed Rule

1)  Introduction
2)  Explanation of the proposed rule

H. Category-by-Category Explanation of the License Categories on the Tables

1) Table 1: Class I air licenses ‘

a.  Licenses subject to Article 7.1 licensing time-frames requirements

b.  Licenses not subject to Article 7.1 licensing time-frames requirements
2) Table 2: Ciass I air licenses

a.  Licenses subject to Article 7.1 Heensing time-frames requirements

b.  Licenses not subject to Article 7.1 lcensing time-frames requirements
3) Tables 3, 3-N, and 3-S: Open burning licenses

a.  Licenses subject to Article 7.1 licensing time-frames requirements

b.  Licenses not subject to Article 7.1 licensing time-frames requirements
4) Table 4: Vehicle emission licenses

a.  Licenses subject to Article 7.1 licensing time-frames requirements

b.  Licenses not subject to Article 7.1 licensing time-frames requirements
5) Tables 5, 5-N, and 5-8: Safe drinking water construction licenses
6) Tables 6, 6-N, and 6-S; Wastewater construction licenses
7y  Tables 7, 7-N, and 7-8: Subdivision construction licenses
&) Table 8: Safe drinking water monitoring and treatment licenses

a.  Licenses subject to Article 7.1 licensing time-frames requirements

b.  Licenses not subject to Article 7.1 licensing time-frames requirements
9)  Table 9 Water and wastewater facility operator licenses
10) Table 10: Water quality licenses

a  Licenses subject to Article 7.1 licensing time-frames requirements

b.  Licenses not subject to Article 7.1 licensing time-frames requirements
11} Table 11: Surface water licenses
12) Table 12: Solid waste licenses

4. Licenses subject to Article 7.1 licensing time-frames requirements

b.  Licenses not subject to Article 7.1 licensing time-frames requirements
13) Table 13: Special waste licenses

2. Licenses subject to Article 7.1 licensing time-frames requirements

b.  Licenses not subject to Article 7.1 licensing time-frames requirements
14) Table 14: Landfill licenses

a.  Licenses subject to Article 7.1 licensing time-frames requirements

b.  Licenses not subject to Article 7.1 licensing time-frames requirements
15} Table 15: Medical waste licenses
16} Table 16: Recycling licenses

a.  Licenses subject to Article 7.1 licensing time-frames requirements

b.  Licenses not subject to Article 7.1 licensing time-frames requirements
17y Table 17: Hazardous waste licenses

a.  Licenses subject to Article 7.1 licensing time-frames requirements

b.  Licenses not subject to Article 7.1 licensing time-frames requirements
18) Table 18: Underground storage tank licenses

a.  Licenses subject to Article 7.1 licensing time-frames requirements

b.  Licenses not subject to Article 7.1 licensing time-frames requirements
19) Tables 19 and 19-S: WQARF remediation licenses
20) Table 20: Voluntary program remediation licenses
21) Table 21: Pollution prevention licenses

&  Licenses subject to Article 7.1 licensing time-frames requirements

b.  Licenses not subject to Article 7.1 licensing time-frames requirements
22) Table 22: Multi-program licenses

A, Introduction.

This proposed rule will determine how long the Department may delay a denial of an unapprovable application in each of the
599 license categories identified in this rule. Department experience is that approvable applications are approved as soon as they
are determined to be approvable. The Department does not expect this to change under this proposed rule. Currently, the Depart-
ment often delays licensing decisions on unapprovable applications while waiting for applicants to make their applications
approvable. In accordance with Arizona law, this must now come to an end. This proposed rule, however, contains numerous
provisions designed to offer the maximum flexibility and assistance possible under the law for the benefit of applicants. This, in
turn, will provide applicants opportunities to make their applications approvable rather than face summary denial for failure to
submit comptlete, approvable applications on day 1 of the application review period.
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Article 7.1, AR.S. §§ 41-1072 through 41-1078 (Article), of the Administrative Procedure Act (APA) requires all state agencies
to adopt licensing time-frames for every license, approval, registration, charter, or similar form of permission they issue. Once
adopted, failure by an agency to grant or deny a Hcense within the overall time-frame for that license may subject the agency to
sanctions of refunds, fee excusals, and penalties. The Department of Environmental Quality (Department) issues some of most
complex licenses issued by the state. Some of these licenses can incur fees in the $10,000 to $50,000 range. Applications for
these licenses often require highly technical substantive review of novel or unusual proposals presented by applicants for
Department approval. Many of these licenses are issued by programs that the Legislature requires to be funded from license
fees. It follows that implementation of the Article has a potential to disrupt Department revenues that in turn would disrupt
Department programs.

The legislative history of the Article makes it clear that the Legislature directed agencies to revise their licensing processes spe-
cifically in order to reduce applicant uncertainty in the process and generally to make the various licensing processes more
responsive to the needs of applicants. To this end, the Legislature expects the Department to work closely with the regulated
community in setting time-frames leading to sanctions for the various licenses and, if possible, bring forward a rule making on
the subject to the governor's regulatory review council (GRRC) with the full support of the regulated community. While work-
ing to obtain strong support in the regulated community in setting time-frames, the Legislature also expects the Department not
to lose sight of its many statutory mandates to operate the various compliance and enforcement programs. This means the
Department must balance the desires of applicants for certainty, low fees, and rapid license approvals with the needs of the pro-
grams to remain effective and financially viable by insuring that the implementation of the article not become an unmanageable
license lottery with disastrous effects on the Departinent, the regulated community, and the people of Arizona.

It follows that the Department must view matters that may adversely impact fee-funded programs with great interest. License
fees for such programs are set initially at (usually) optimistically low rates with the hope that such fees will be sufficient to fund
the programs. Often, this turns out not to be the case. Article 7.1 adds a new element of uncertainty into this mix with its com-
plex provisions for refunds, fee excusals, and penalties, It is not statistically possible for the Depariment to achieve a zero refund
rate under the Article's requirements. This means that from time to time, refunds will occur.  One central issue raised by that
fact and returned to throughout this explanation will be to what extent does the Article intend that a fee submitted with a license
application become less like the traditional concept of a Jicense fee and more like a purchased chance to a free license with the
losers (those who receive timely approvals or denials) eventually paying a higher fee to subsidize the winners (those who do not
receive timely approvals or denials). That this has the potential to operate as a license lottery is clear. How the Department
should implement the Article to avoid the worst effects of a license lottery is not so clear. The primary goal of the Department,
however, must be to assess and reduce the risks created by this Article to further underfund Department programs.

Underfunding of Department programs is an important issue and affects the regulated community in several ways, all adverse.
First, underfunding exacerbates personnel difficulties. Annual employee turnover rates in some Department programs already is

high. Employee replacement and training costs are also high, especially for the more technical and specialized engineering posi-
tions.

Second, underfunding deprives the Department of the ability to provide fair, reasoned, and reasonable review of permit applica-
tions. Each year, the Legislature enacts statutes revising and adding to the Department's duties. Statutes enacted in earlier vears
also continue to provide sources of new obligations. The Department, in response, is obligated to revise rules and procedures
and set up new programs as required. Al} this requires the application of Department resources; often significant resources.
Underfunding means that necessary resources will not be available and will result in both short- and long-term adverse impacts
on the ability of program staffs to provide proper consideration of license applications. Underfunding also means that the
Department is unable to respond adequately to normai variations in the volume and complexities of license applications beyond
the control of the Department. When this inability to respond in a timely manner results directly in causing further underfunding
due to the refund, fee excusal, and penalty provisions of Article 7.1, it is not unreasonable to predict that a cycle of untimely
review and resulting sanctions could likely send a fee-funded program into a financial spiral. The most Yikely results would be
an increasing number of under-reviewed or unreviewed license appiications at best, or the inability by program staff to accept
any new license applications at worst. Either would be a case of Department failure in its obligations to provide applicants fair,
reasoned, and timely review of applications.

Third, underfunding of fee-funded programs inevitably will create pressures to increase fees. This result is unavoidable and can
only be viewed as detrimental by the regulated comnunity. This means that the more sanctions incurred by # fee-funded pro-
gram, the more pressure will erupt to raise fees in that program. For all these reasons, Article 7.1 probably places an additional
obligation on the Department in regards to fee-funded programs to use its best efforts not to incur sanctions if only to reduce the

pressure to increase fees on the class of licensees under that program and to maintain a financially viable program so as to ser-
vice future prospective licensees.

On the other hand, because of these pressures, the Article also presses a number of interesting changes that may well improve
the Department's current licensor-licensee relationship. Current Department practice in reviewing Model B and F license appli-
cations (see § 5(C)(3)(a) for a discussion on license processing models) is ofien to ignore lcensing decision deadlines in statute
or rule if their observance would result in a decision to deny. Rather, the Department will usually continue to work with an
applicant to fashion an approvable application. Although this approach can consume significant additional Department
resources, it has been of benefit to applicants and probably has reduced the need for the Department to pursue enforcement
action in the matter. Article 7.1 changes this. Department resources must now shift somewhat with less going to applicants in
achieving an approvable permit and more going towards enforcement. This shift is sure to encourage applicants to be more
attentive to their applications in the first instance. The result of increased applicant attention should allow the Department gen-
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erally to reach decisions to grant licenses earfier than is now the case. This may well save time and money both for applicants
and the Department's licensing programs.

The Department has examined Article 7.1 in great detail, conducted (and will continue to conduct) extensive internal analyses of
all licensing programs, examined similar efforts by other agencies, and made a series of preliminary decisions regarding its obli-
gations and discretion to act under the Article. The Department will continue to study and evaluate the matter, make economic
analyses of the results of alternative implementation scenarios of the Axticle, hold public workshops to ascertain public percep-
tions and expectations regarding implementation, and further define its obligations and discretion to act under the Article. The
Department has determined that the Article contains a number of important ambiguities and direct contradictions that, if not
addressed squarely, could seriously undermine the ability of the Department to review license applications and jeopardize the
integrity of the various compliance and enforcement programs. The Department's obligations to the Legislature, the regulated
community, and the people of Arizona to maintain jtself as a financially viable agency able to carry out its licensing and
enforcement duties means that the Department must take an active role in the understanding and implementation of the Article.

B. Summary,

This proposed rule prescribes a set of uniform definitions and procedures concerning the operation of the licensing time-frame
requirements of Article 7.1 of the APA. These uniform definitions and operations will apply to all licensing programs adminis-
tered by the Department. A series of tables appended to the rle contain 5 specific categories of information regarding each
license: (1) the license name and description, (2) the number of business days identified for administrative completeness review,
(3) the number of business days identified for substantive review, (4) whether the license is subject to sanctions (refunds, fee
excusals, and penalties), and (5) an identification of the specific application components required by the Department in order to
determine whether to grant a license. Only licenses identified on the tables will be subject to Article 7.1 requirements and only
applications first received after the effective date of the rule will be subject to its sanctions and reporting requirements.

The first 2 sections of this proposed rule govern definitions and applicability. The next § sections presctibe the starting, sus-
pending, resuming, ending, and expiration of the four time-frame clocks identified in the Article: administrative completeness
review, substantive review, overall, and extension. The next 6 sections prescribe the terms and operation of 6 types of bilateral
time-frame agreements proposed by the Department for the benefit of applicants that can affect the running of the clocks: pre-
application, supplemental request, time-frame extension, changed application, reactivated, and opt-in agreements, The next 5
sections describe a number of unilaterai actions that the Department may take. The next 6 sections describe & number of general
provisions governing the effect of certain Department and applicant actions on the running of the time-frames and the determi-
nation of sanctions. Finally, all licenses governed by the rule are listed in the tables referenced in the last section.

This proposed rule represents an overlay on, and operates independently from, existing statutory and regulatory application
review times for the various licenses, This anomaly of independent running of concurrent review times is unavoidable due to the
various suspension and extension provisions required in the counting of days by Article 7.1 but not applicable to the counting of
days under the various existing statutory and regulatory review times.

The primary purpose of the running of the time-frames in Article 7.1 is to determine when and how sanctions occur. This means
in practice that cases will arise under the statutory review time has expired without the Department issuing a decision whether to
grant or deny an application but, due to the operation of the counting, suspension, and extension provisions of the Article, no
sanctions are yet due. What this proposed rule does is describe with specificity the point beyond which the failure of the Depart-
ment to make that decision is so late that sanctions result,

The operation of Article 7.1 will force two important changes in current Department practices, First, in order to reduce the risk
of sanctions, the Department must record and track all applications with a level of attention and diligence not necessary (or even
financially prudent) in the past. This means the diversion of a certain amount of Department resources to develop, operate, and
maintain the necessary application tracking infrastructure and training activities. Second, the sanction provisions will now force
the Department to deny incomplete or nonresponsive applications rather than spend whatever time may be necessary to work
with an applicant to fashion an approvable application as is often the case now, especially in response to novel, unusual, or
highly complex application proposals. The Department has balanced this new statutory imperative to deny incomplete applica-
tions with several moderating provisions in the proposed rule that may allow applicants to correct or modify their applications in
lieu of summary denials and forfeitures of fees paid.

C. Background.

The 42nd Legislature established the Joint Study Comumittee on Regulatory Reform and Enforcement (Study Commiitee) in
1995. The Study Committee issued its Final Report in December 1995 and the report's recommendations became the basis of
Senate Bill (8B) 1056, a bill introduced in the second reguiar session (1996) of the 42nd Legisiature. Portions of that bill
became law as Article 7.1, a new article added 1o the Administrative Procedure Act. Several modifications to Article 7.1 were
enacted into law through SB 1034, a bill introduced in the second regular session (1998) of the 43td Legislature, and made
effective August 21, 1998.

1) Article 7.1.

The Article requires all state agencies to have in place final rules by December 31, 1998 “establishing an overall time-frame dur-
ing which the agency will either grant or deny each type of license that it issues.” ARS. § 41-1073(A). Licenses normally
issued within 7 days of receipt of initial application are exempt. A.R.S. § 41-1073(D)(2). The rule “shall state separately the
administrative completeness review time-frame and the substantive review time-frame” for each license type. ARS, § 41-
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1073(A). These three time-frames {overall, administrative completeness, and substantive review) represent three separate clocks
that run concurrently or consecutively (and perhaps independently) and may be suspended under certain circumstances. The
Article defines some, but not all, aspects of the starting, suspending, resuming, expiration, and ending of each clock.

Failure to grant or deny a license by “the expiration of the overall time-frame or the time-frame extension” resuits in a refund of
atl fees paid by the applicant plus an excusal of additional fees due but not yet paid. A.R.S. § 41-1077(A). In addition, an agency
must pay & penalty to the general fiund equal to 1% of the “total fees received by the agency for reviewing and acting on the
application for each license that the agency has not granted or denied on the last day of each month after the expiration of the
overall time-frame or time-frame extension for that license.” AR.S, § 41-1077(B). The penalty must come from the same
“agency fund in which the application fees were originally deposited.” A.R.S. § 41-1077(B). A license denial must be written
and inciude a justification with references to the relevant statutes or rules and an explanation identifying (1) appeal rights, (2)
the number of days to file a protest, and (3) the name and telephone number of an “agency contact person who can answer ques-
tions regarding the appeal process.” AR.S. § 41-1076.

The Department must report its level of compliance with the Article to the governor's regulatory review council (GRRC) by
September 1 of each year for the previous fiscal year. AR.S. § 41-1078(A). GRRC must, in turn, report on all agencies' compli-
ance by December 1 of each year fo the Governor, the President of the Senate, the Speaker of the House and the Cochairs of the
Administrative Rules Oversight Committee (AROC). AR.S. § 41-1078(B).

2) The “Time-frames™ Concept.

Article 7.1 defines a method to determine sanctions for agency inaction through the operation of “time-frames.” This does not
represent a new mandate to approve licensing applications within certain time limits or to adjust existing defined licensing
times. Rather, it provides a means to count days within certain review periods or “time-frames” leading to sanctions on a licens-
ing state agency if those time-frames expire prior to an agency decision to either grant or deny the license. The article does this
by defining the starting, suspending, resuming, ending, and expiration of four “time-frames™: administrative completeness
review, substantive review, overall, and extension.

This represents a different concept than previously defined statutory or regulatory licensing review times. The Article directs
state agencies to promuigate rules implementing the Article's requirements but does not directly require or suggest that existing
licensing review times be adjusted other than as necessary to accommodate the incorporation of the time-frames.

3 Licensing Application Review Delays.

Not all current Department licensing programs have reputations for timely action. On the other hand, some do; the vehicle emis-
sions and solid waste landfill programs, for example. Other programs have received varying degrees of criticism for failing to
make timely licensing decisions. Some license applications have remained under review for significant periods long exceeding
normal review times. The Department has analyzed the circumstances of these delays and has determined that license review
and processing requirements follow 6 general models and that delays result from 5 general causes. The Department has used
these determinations to shape several primary features of this proposed rule. This analysis begins with a description of license
processing model fypes and then proceeds to a discussion of delay causes.

a. License processing models.

Six models emerge as relevant for study. The models are based on the extent and nature of interaction required between the lic-
ensee and the Department. They range from no interaction (Mode! A), notice by licensee with no Departrent response required
{Medel B), standard application with no Department substantive review prior to issuing license (Model C), standard application
with Department substantive review (Model D), to nonstandard application with Department substantive review either without a
public hearing (Model E) or with a public hearing on a proposed permit (Model F). The Departrment has determined that Asticle
7.1 requires the Department to promulgate time-frames and report compliance only for Models C, D, E, and F and that only
Models D, E, and F are subject to Article 7.1°s sanctions of refunds, fee excusals, and penalties. Figure 1 summarizes the main

points of the 6 models.
Fig. 1: License Processing Models

Required  Nature of Department

From Application  “Issues” Substantive Public
Moede! Applicant Components License Review Hearin Example
A - - No No No Classic general permit,
B Notice - No No Neo Asbestos NESHAP notification.

C Application Uniform Yes No No EPA Haz Waste ID number.

D Application Uniform Yes Yes No Wastewater facility operator

certification.
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E Application Nopuniform Yes Yes No Special waste facility pian type
11 substantial change approval.

F Application Nonuniform  Yes Yes Yes Class [ air permit.

Model C is the simplest license type subject to Article 7.1: uniform application components with no substantive review. The
applicant has no conirol over the type or extent of the application components (the information and other items required}. All
applicants must submif exactly the same components. The Department performs only clerical verification that the information
has been submitted; no substantive review (qualitative evaluation) is done. The Department then issues some form of acknowl-
edgment to the applicant that a license has issued,

One example is the dry well registration required by A.R.S. § 49-322 and shown on Table 10 as water quality license category
no. 105. Applicants desiring this license must submit an application form that requires the same type of information from ail
applicants. The Department performs only a clerical verification that the application is complete; no qualitative evaluation (sub-
stantive review) of the inforroation submitted is done. The Department then registers the dry well and informs the applicant of
the registration. The applicant obtains the license only upon receipt of the registration confirmation; operating a dry well without
registration is i violation of the law.

Article 7.1 requires the Department to adopt time-frames for this licensing model and report on Department compliance annu-
ally to GRRC but prescribes that no Article 7.1 sanctions will result from Department failure to grant or deny this type of license
before the expiration of the overall time-frame; even if the license requires a fee. The Department administers only a few license
categories of this model and only a modest number of licenses within those categories.

Model D, Model ID represents the standard model: uniform application components with substantive review. As in Model C, the
applicant has no control over the type or extent of the application components. The Department, however, performs both clerical
verification that the information has been submitted (administrative completeness) as well as a qualitative evaluation (substan-
tive review) that the information meets certain criteria sufficient to entitle the applicant to the license. An example is the waste-
water treatment or coliection facility operator new certification required by A.R.S. § 49-361 and shown on Table 9 as water and
wastewater operator license category no. 1, Untike Model C, Article 7.1 sanctions will resukt from Department faiture to grant or
deny a license of this type before the expiration of the overall time-frame if the license requires a fee and that fee is deposited
into a Department fund. This license type forms the standard model for most agencies that issue licenses. A driver's license
issued by the department of motor vehicles or a professional occupation license issued by the board of technical registration are
other typical examples. This Department, however, administers only a limited number of license categories of this model.
Within those categories, however, the Department issues a large number of individual licenses. Department performance in pro- -
cessing applications in these license categories is generally quite high, with many categories having no record of any late licens-
ing decisions. This is because, as with a driver's license application, the public expects agencies to make summary decisions on
Model D type licenses within a fixed period of time.

Model E is far more complex: non-uniform application components as necessary to support a rational substantive review of an
applicant's proposal. A public comment period for a proposed permit may be required but not a public hearing. (In this case, if a
public hearing is requested, the application automaticaliy transfers to the model ¥ category.) Here, the applicant has great free-
dom to propose alternative or novel methods to meet a compliance standard; sometimes the applicant is even permitted to pro-
pose the standard. Most license categories administered by the Department foflow this model. Although this model places
special and unpredictable burdens on the reviewer, it responds to important and compelling societal goals. It allows the appli-
cant to explore a variety of compliance possibilities and propose the one that makes the best financial, business, or personal
sense as the applicant best determines. It follows that allowing an applicant to have such wide control over the nature of the
application means increased uncertainty in predicting exactly how long review will be, especially in general terms.

Eliminating or restricting this model so as to realize a general desire to obtain absolute certainty beforehand in knowing exactly
how long an application review will take is not a good policy choice. Greater certainty in this regard will pressure the Depart-
ment to limit proposal options by applicants. This is a compromise that the Department is highly reluctant to follow. The field of
environmental regulation is extraordinarily complex with new issues, ideas, and technologies arising continuously. Freezing the
current state of these matters in rule just to obtain licensing review certainty of short rigid time-ftames is sure to harm the regu-
lated community more than help it. Moreover, it is sure to shift the Department's focus more from Heensing to enforcement
activities, another undesirabie resuit. The Department administers a very large number of license categories of this model
although within those categories, the Department issues only a relatively small number of individual licenses. Department per-
formance in processing applications in these license categories is mixed. Complete applications received inl the first instance
tend to recetve early approvals while incomplete, defective, or changing applications tend to remain under review for periods
long in excess of periods identified in statute or rule. This is because the Department's experience has been that it tends to
approve an application of this type as soon as it is made approvable by the applicant but will delay a denial on an unapprovable
application sometimes indefinitely. This, of course, will change under this proposed rule.

Model F is the most complex: non-uniform application components as necessary to support a rational substantive review of an
applicant's proposal as in the Model E type but with a public hearing on a proposed permit. This license processing model is the
most unpredictable as unexpected issues may arise at the hearing that require extensive reevaluation by the Department. Further,
the underlying subject matter of these licenses tend to be the most complex of all license categories which is usually why a pub-
lic hearing is required in the first place. Article 7.1 recognizes that a public hearing may be part of the licensing review process
but does not expressly provide for an opportunity to reassess a proposed decision after the hearing, Not having this time is sure
to work against all interests involved in the application. and may now require an applicant to withdraw and resubmit a new
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application (and fee) if only to allow time to avoid a denial following a public hearing, The better policy is to allow the process
to continue forward to a reasoned conclusion without resorting to the fiction of a new application just to avoid a denial on the
part of the applicant or sanctions on the part of the Department. The Department administers a large number of license catego-
ries of this model aithough within those categories, the Department issues only a small number of individual licenses, As with
Model E licenses, Department performance in processing applications in these license categories is mixed. Complete applica-
tions received in the first instance tend to receive early approvals while incomplete, defective, or changing applications tend to
remain under review for periods long in excess of periods identified in statute or rule.

On the one hand, Article 7.1 pressures the Departrment to provide greater certainty in predicting review times prospectively in
rule. On the other hand, other statutes direct the Department to honor applicant driven proposals for a great many of the licenses
the Departiment issues. Still other statutes prohibit the Department from issuing these licenses by default, meaning that the
Department must perform a rational substantive review in response to appropriate application components before granting the
license no matter the threat of sanctions {or it must deny the application). The Department must balance and harmonize all these
completing statutory requirements.

b. Licensing review delay causes.

Internal review of its licensing procedures and experience due to this rale making effort has allowed the Department to analyze
the causes of licensing review delays. Only a relatively small percentage of license applications experience delays beyond times
identified in statute or rule. Those that do, however, tend to be the highly complex Mode! E and F types. The Department has
determined that licensing review delays in program licensing activities tend to fall into 5 categories. The Department believes
that the featurres of the proposed rule should eliminate all but the first cause identified below.

Cause 1 is due to clerical failure to attend fo the application and can occur in all Hicense processing models. The application
tracking system that the Department must implement to control its risk of sanctions under Article 7.1 should reduce delays due
to this cause. Still, clerical inattention to an application will result in sanctions under Article 7.1, as it probably should.

Cause 2 is due to application components not being complete prior 1o substantive review and can occur in all icense processing
models. This is probably the major cause of delay found in the Department. Article 7.1 now requires the Department to aggres-
sively identify such applications and not let them proceed to substantive review; or, once in substantive review, not to let them
proceed without a response to a comprehensive request for more information. The Article's time-frame suspension provisions is
something not now available to most licensing programs. The ability to suspend the time under Article 7.1 should eliminate this
as the most likely cause leading to the majority of late licensing decisions as it is at present,

Cause 3 is due to the reviewer acquiescing to the applicant’s request to change application components and substitute a new pro-
posal requiring additional review not indicated in the original application. This as a cause of delays usually occurs only in
Model E and F license types although it might occur in Model D as well. This is usually the primary cause for delays in applica-
tions that have remained in review for very long periods in excess of times in statute or rule. This is especially true in programs
that charge review fees by the hour. In the past, the Department has usually allowed applicants to change proposals at will. Arti-
cle 7.1 now stops that practice by requiring applicants to submit all requirerments with certainty at the beginning of the process;
no changes may be accommodated. The Article impliedly requires an applicant to withdraw and reapply if a change is desired.
This proposed rule offers an alternative to this requirement as shown in RI8-1-511. If used, this allows the Department to take
some or all of the review time and fees already expended on the original proposal and credit them to a new application by means
of a changed application agreement in accordance with R18-1-511, Whether or not use, changed applications as a cause for
delay seems likely to disappear under Article 7.1.

Cause 4 is due to disagreements with the applicant concerning exactly what application components are necessary. This as a
cause of delays occurs only in Model E and F license types as such disputes in Model C and D license application result in sum-
mary denials. Although this as a cause does not happen often, when it does it can result in considerable defay. Department prac-
tice usually has been to attempt to reach an amicable agreement with the applicant. Such interaction can result in the application
reviewer spending a great deal of time with the applicant in an attempt to explain the necessity for the requested information;
sometimes to no avail. Often, this can result in numerous defective resubmissions causing further extensive delays. Article 7.1
changes this, Under threat of sanctions, the Department can no longer afford to enter into protracted discussions with applicants
concerning the necessity of requested information. This proposed rule provides a method to resolve the matter in R18-1-520
which allows an applicant to give the Department formal notice of a dispute over application requirements which, in furn, allows
the Department 1o accelerate the dispute to a final licensing decision subject to appeal. Whether appealed or not, the licensing
decision will be made timely. This should eliminate such disagreements as a cause of delay in the future.

Cause § is due to the subject matter of the applicant's proposal being too complex, large, novel, or technically difficult to a
allow sufficient review within the review time limit. This as a cause of delays occurs only in Model E an F license types and
oceurs in only a few applications every year. This proposed rule recognizes this and provides for both a standard and complex
category in these instances. Applications fitting the complex category would then allow the Department additional time to com-
plete the required review. Use of the complex category should eliminate this as a cause of delay in the future.

4) The Economics of Licensing. -

The preliminary summary of the economic, small business, and consurner impact analysis for this proposed rule followsat § 7
below. An introductory discussion, however, may be helpful in understanding the Department's general approach in developing
this rule by outlining the Department's view of certain underlying principles in the licensing process, society's expectations in
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the outcomes of licensing activities, and the interplay between the two. This is important so as to understand the Department's
fundamental desire to avoid unintended or unexpected adverse effects on applicants as the Department implements the statutory
mandate of the licensing time-frames statute,

In this case, the Department expects to move as quickly as possible to implement the statute fully while, at the same time, begin
with a time-frames overlay rule flexible enough so as not to cause undue burdens on applicants. As applicants, the Department,
and others obtain practical experience under the rule, clearer choices can be made to adjust the rule to fit the needs of all parties
to the licensing transactions administered by the Department. The nature of this rule will require the Department o initiate 2
housekeeping rule making to amend the rule at least annually if only to make adjustments to license categories as licensing pro-
gram requirements evolve in response to annual statutory changes. At the same time, other adjustments can be made to all por-
tions of this rule in response to experience gained under its operation. In this initial rule making, however, the Department
believes it essential not to disrupt current expectations of the Department's licensing activities other than 1o encourage and assist
applicants to achieve approvable applications as early in the licensing process as possible.

The Department’s fundamental perspective of these issues is based on the fact that the licensing activities of the Department all
involve regulation of environmental matters in some way. Any rule implementing the licensing time frames statute must change
the Department's current methods of license application review in a number of important ways. Some of these are sure to have
cconomic impacts on all parties to the transaction; individual license applicants, classes of regulated entities, the Depariment,
and the society-at-large.

In its simplest terms, the Department's licensing activities responds to three sets of competing regulatory forces. The first comes
from the viewpoint of an entire class subject to regulation, the second from the viewpoint of the individual licensee, and the
third from the viewpoint of society. Often this means licensees as a class may urge the state to use its power to control external-
ities, provide a shield to Hability, exclude or limit competition, and otherwise promote the interests of the class of licensees.
Individual licensees may urge the regulating authority to apply varying standards within the class in regards to qualification or
compliance requirements. Individual licensees may also compete among themselves for preferential access to the regulating
authority’s resources. This includes obtaining precedence over others for license application review resources; a recurring con-
sideration especially during periods of growth in application numbers. Society, on the other hand, is usually more interested in
controlling the resuits of specific activities based on perceptions of economic, moral, aesthetic, or other grounds and either (H
promoting those thought desirable or (2) prohibiting ot reducing those thought undesirable.

The intersection of all these competing forces can result in a compromise, referred to here as the licensing transaction. This
transaction has two classic forms, both of which result in a perceived decrease in the objectionable activity regulated, One form
is to ration with or without conditions; the other is to force compliance with a set of predetermined conditions, Many licensing
schemes combine elements of both. Using the first licensing transaction form (rationing), the state sets overall limits on activi-
ties that are perceived as capable of yielding the desired result, either directly or indirectly. Using the second licensing transac-
tion form (compliance), the state agrees to exclude others from a certain field in exchange for a promise by the licensee to
operate under certain conditions. The greater the economic rewards for operating in the regulated area, the more conditions lic-
ensees are willing to accept. When the burdens of the imposed conditions become greater than the economic benefits available
to licensees, society must provide greater incentives or the numbers of those willing to operate under the license will decrease. If
the activity is one that society wants or has a need for, those incentives will be found; otherwise, the activity will be allowed to
disappear.

A classic example of the rationing model is the acid rain program. The Clean Air Act prescribes a combined maximum level of
80, emitted nationwide by all entities within a certain class. New entrants into the class must purchase needed emission rights

from existing sources so that the total from all sources remains below the fixed ceiling. Classic examples of the compliance
model are the various operator or service provider certifications administered by the Department. These are forms of occupa-
tional licensing. The purpose of this form of licensing is to insure a minimum level of competence and responsibility for persons
conducting the regulated activities. The number of qualified licensees can increase without theoretical limit without adversely
degrading the desired result of the licensing scheme.

Most licensing programs administered by the Department combine elements of both models. In this combined form, a compli-
ance model is implemented but the level of compliance required will change as more licensees enter the field. One example is
the state's vehicle emission inspection program. Current regulation sets a fixed compliance level and all applicants who comply
will be given a Heense requiring compliance at the same fixed level. Should the numbers of licensees increase to the extent that
the fixed compliance level no longer meets the overall expected result, a new fixed compliance level may be set. In this case,
the new level will apply to all licensees and not just to new applicants. This is an example of a regulatory scheme in which the
rationing element of the model is spread equally among all members of the class through periodic adjustment as the renewal of
licenses become due. A somewhat different example of the combined model may be found in the aquifer protection permit
(APP) program. Here, although water quality standards are equally applicable to all licensees, individual compliance limitations
for anew licensee may vary from conditions imposed previousty on other licensees in the same area. This is because technology
requirements for reducing discharge (best available demonstrated control technology or BADCT) for a new license may vary
from previous licenses. Usually, BADCT requirement conditions contained in licenses issued for existing facilities (those
already discharging when the APP program was instituted) are not as stringent as those for new facilities because of the diffi-
culty of retrofitting pollution control technology. This means that licenses for new facilities may contain requirements to install
" better discharge control technology than required for existing licensees because that technology has become available on an
industry-wide basis, that is, the technology is BADCT. In this case, the rationing element of this model may be disproportion-
ately shared among fellow licensees and this inequality may not be suitable for periodic readjustment due to the long term per-
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sistence of the water quality degradation that gave rise to the inequality in the first place. This is a case where later entrants into
the class may be required to operate under different compliance requirements due o the existence of previous entrants. This
example illustrates how a compliance licensing model based on an overall rationing goal may result in long-term permit condi-
tion inequality among fellow Heensees.

Department review of applications received in response to the various rationing or compliance licensing models described
above requires differing levels of resources, technical expertise, and level of scrutiny. A successful licensing time-frames rule is
one that responds appropriately to these varying complex licensing types, changing economic considerations, and changing
environmental strategies while, at the same, satisfies stakeholder expectations and fulfills the Department's statutory obiiga-
tions. This rule proposed today springs directly from the Department's view of what it interprets it role under statute to require:
license, oversee, enforce, advise, and assist those involved in those activities identified in statute as subject to the Department's
regulation. Licensing is an important of this mandate but it is not the only mandate. This proposed rule represents as reasoned
and rational balancing of the Department's statutory obligations fo police the licensing transaction while, at the same time, not to
unduly burden applicanis in the licensing process or impose unnecessary economic burdens on society.

5) The Massachusetts Experience.

The only other statutory equivalent to Article 7.1 is Massachusetts' timely action statute, Mass. Gen. L. ch 214, § 18, and its
implementing rule promulgated by the Massachusetts department of environmenta! protection (DEP). Mass. Regs. Code tit. 310,
§ 4. The Massachusetts law applies only to its DEP and, then, only to licenses incurring application review fees. Article 7.1, on
the other hand, applies to almost all state agencies and applies to applications without regard to whether a review fee is required
or not. DEP has operated under this statute since 1991 and has experienced a refund rate of less than 0.5%. The Department
understands that both DEP staif and applicants find life under the timely action rule more satisfactory than before 1951, The
Department has looked closely at DEP and has attempted to learn from their 7 years of experience. This proposed rule contains
many elements based on that experience including the underlying rationale that the primary purpose of Article 7.1 is to encour-
age timely decision making and not to encourage refunds.

D. Department Response.

The Department has a certain degree of discretion in handling how it will promulgate rules implementing Article 7.1. If the
Depariment wants to exert a high degree of control over the imposition of sanctions, it must define most or all of the ambiguous
terms in the Article and define the starting, running, suspending, resuming, ¢nding, and expiring of the time-frame clocks with
specificity. Tgnoring the ambiguities can only increase sanction risks and the resulting pressure to either increase fees on fellow
licensees or suspend or curtail Department activities.

1) The Basic Statutery Imperative,

The basic statutory imperative of Article 7.1 appears fo be that an agency should refund application fees when it fails to make a
licensing decision on an application within a specific number of days as set in rule; a kind of “money-back guarantee.” To this
end, the Article requires agencies to identify all licenses they issue, set review times for the licenses in rule, and then process
applications for those licenses using a series a written notices, requests, and agreements in a much more formal process than is
now the case.

Altiough the plain meaning of the Article appears rather applicant-hostile (especially as compared te current Department prac-
tice), it is unlikely that this was the actual intent of the Legislature. For example, the Article provides that agencies should have
adequate time to review applications but does not provide additional time for applicants to cure defective applications other than
to respond to certain highly formalized and restrictive written notices and requests. Further, the Article forces applicants to sub-
mit complete applications at the beginning of the process, ignores the possibility of phased application submittals, essentially
prohibits applicants from changing application components and proposals once submitted, and ignores the possibility that appli-
cants may want to delay certain events during the licensing process such as public hearings, Department response to issues
raised at hearings or during public comment, or summary denials due to defective applications. These restrictions do net affect
the disposition of Model C and D license processing types but do significantly diminish applicant control and options in Model
E and F types. As between reviewing agencies and applicants, the Article places the greater new burdens by far on applicants.

In promulgating rules implementing Article 7.1, the Department must balance the requirement to impose a much more formal-
ized and restrictive application review process on prospective licensees while continuing to implement other statutory impera-
tives to cooperate with and assist applicants in obtaining licenses.

2) ~ New Documents Required by Article 7.1,

The Article identifies 6 significant documents not previously defined and requires the Department to issue them to applicants as
appropriate when complying with the Article. The Department must develop forms for all 6 as appropriate to respond to each

type of license requiring substantive review it issues. The risk of sanctions will vary depending upon the availability and use of
each document. .

Notice of administrative completeness. Only a written notice meeting the requirements of A.R.S. § 41-1074(A) wili have the
power to stop the administrative completeness review time-frame clock and start the substantive review time-frame clock early.
The Article requires the Department to issue this notice if it can. This proposed rule addresses this requirement in R18-1-503,
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Notice of deficiencies with 2 comprehensive list of specific deficiencies. Only a written notice meeting the requirements of
ARS. §§ 41-1074(A)-(B) will have the power to suspend the administrative completeness review time-frame clock. This pro-
posed rule addresses this requirement in R18-1-303.

Comprehensive request for additionat information. Only a written request the requirements of ARS. § 41-1075(A) will
have the power to suspend the substantive review time-frame clock. This proposed rule addresses this requirement in R18-1-
504. .

Supplemental request for additional information. Only a written request meeting the requirements of AR.S. §§ 41-1075(A)-
(B) will have the power to suspend the substantive review time-frame clock. This proposed rule addresses this requirement with
the use of supplemental request agreements governed by R18-1-509.

Notice granting license. Only a written notice meeting the requirements of A.R.S. § 41-1076 will have the power to stop the
time-frame clocks. This proposed rule addresses this requirement in R18-1-507.

Naotice denying license with statutory or regulatory justification and explanation of appeal rights. Only a writien notice
meeting the requirements of A.R.S. §§ 41-1076(1)-(2) will have the power to stop the time-frame clocks. This proposed rule
addresses this requirement in R18-1-507.

The Department may define and use other documents than the basic 6 identified above. None are specifically required by the
Article but the following 4 other documents can be inferred and probably are useful in maintaining Department control over the
three time-frame clocks.

Notice of Deparfment receipt of initial application. This document can be inferred from AR.S. § 41-1072(1) and its use
could fix the start of the time-frame clocks. This proposed rule addresses this requirement in § 501(11)c) and aHows to Depart-
ment to issue a notice fixing the date of Department receipt under certain circumstances.

Notice of Department receipt of ail information requested on the comprehensive list of specific deficiencies, This docu-
ment can be inferred from A.R.S. § 41-1074(C) and its use could fix the resumption of the administrative completeness review
time-frame clock. This proposed rule addresses this requirement in R18-1-501{13)(c) and allows to Department to issue a notice
fixing the date of Dspartment receipt under certain circumstances.

Notice of Department receipt of all information requested on the comprehensive request for additional information. This
document can be inferred from A.R.S. § 41-1075(A) and its use could fix the resumption of the substantive review time-frame
or time-frame extension clock. This proposed rule addresses this requirement in R1 8-1-501(13)(c) and allows to Department to
issue a notice fixing the date of Department receipt under certain circumstances.

Notice of Department receipt of all information requested on the supplemental request for additional information. This
document can be inferred from AR.S. § 41-1075(A) and its use could fix the resumption of the substantive review time-frame
or time-frame extension clock. This proposed rule addresses this requirement in R18-1-501(13)(c) and allows to Department to
issue a notice fixing the date of Department receipt under certain circumstances.

3} Public Participation and a Flexible Rule

This proposed rule explores the Department's determinations and beliefs as to jts discretion to provide flexibility to applicants
under Article 7.1. The Department solicits comment on this approach including determinations of discretion to act, whether the
features proposed actually do benefit applicants as intended, and whether other features may provide more effective or efficient
flexibility for applicants. One goal of this approach is to bring the regulated community into compliance with state Jaw by
encouraging applicants to fashion an approvable application when they apply in the first instance. This approach is the Depart-
ment's preferred altemnative,

The Department arrived at this determination after extensive public participation, first, in the development of general policy
objectives and, second, in the decision making of what a successful licensing time-frames rule should look Like.

In November 1996, the Department began serious anabysis of its rule development needs to accomplish a successful licensing
time-frames rule making within the statutory deadline of December 31, 1998, At first, the Department expected to respond with
separate rule makings on a program-by-program basis as this has always been how the Department has proceeded with rule
making in the past. By January 1997, it became clear that only 2 unitary rule making with uniform definitions and procedures
applicable to all programs was practical. The Department then established an internal task force of 18 persons from various
licensing programs to construct a work plan. That task force quickly grew to 40 in order to provide representation from all pro-
grams with a stake in the rule making.

The Department task force analyzed the Massachusetts experience with its own timely action statute and concluded that a cen-
tral tracking system was essential, This further reinforced the need for a unitary rule. In May 1997, the task force (now expanded
to 70) circulated an internal rule draft to over 120 persons throughout the Department and devised a public participation plan.
This began with hiring L.L. Decker & Associates as 3rd-party facilitators to assist in devising the plan. This plan began with an
invitation to about 20 representative stakeholders to meet as a group to critique a long-term public participation plan.

As argsult, the Department modified its plan and proceeded to conduct a series of 10 focus groups in July 1997 in Phoenix, Tuc-
son, and Fiagstaff with persons invited from a wide range of representative stakeholder communities. The results of these focus
groups and a detailed discussion of the issues was reported in a 16-page special edition of the August 5, 1997 ADEQ Rulesletter.
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The Department then prepared a draft rule for public stakeholder review and informal comment on September 22, 1997. The
draft was also made available on the Internet. The draft responded to the focus group comments and contained 18 tables with
379 license categories. This draft was then used to conduct 23 half-day public workshops in Phoenix, Tucson, and Flagstaff in
October and November 1998. A follow-up workshop was held in January 1998 to review Table 2, Class II Air Licenses, in
response to comment received in the earlier workshops.

In working towards a proposed rule package, it became clear in May 1998 that one set of licenses had been overlooked in the
earlier draft rule; those dealing with certain safe drinking water monitoring and treatment licenses issued outside of regular con-
struction licenses. The Department had engaged this stakeholder group in the earlier round in two other licensing areas (con-
struction approvals and operator certifications) but determined that it was essential to interrupt the process to engage them
specifically in this third area of licensing activity. The Department then held another focus group in June 1998 for this stake-
holder group, issued a draft table (now shown as Table 8 in this proposed rule) and issued 2 second 16-page special edition of
the ADEQ Rulesletter, this time focused on the licensing time frame issues of this group. In order to provide adequate notice of
additional informal public workshops on these licenses, the Department then held 6 additional workshops in September 1998 in
Phoenix, Tucson, Yuma, Bullhead City, Cottonwood, and Show Low.

During the course of the development of this proposed rule, many stakeholders expressed the desire to split a number of the cat-
egories shown in the September 1997 draft in order to provide more options and flexibility for their benefit. This the Department
did. In addition, the Depariment also recognized stakeholder desires to expand the range of licenses available at the Southern
Regiopal Office in Tucson and the Noerthern Regional Office in Flagstaff. In all, this proposed rule now identifies 599 license
categories.

The Department expects to continue its vigorous public participation policy after proposal in order to obtain a full range of pub-
lic comment on all aspects of this proposed rule prior to submission of a rule text to the governor's regulatory review council
(GRRC) for approval.

The most visible result of public participation in this rule making is the extensive inclusion of flexible provisions to assist appli-
cants to work towards an approvable application as quickly as possible without being subjected to summary denials.

4} Ruie Text Policy Alternatives Contained Within This Proposed Rule

This proposed rule package contains a number of rule text alternatives based on several policy choices available to the Depart-
ment. Based on public consideration, input, and comment during the formal comment period, the Department will make choices
among the several alternatives before submitting a rule text to the governor's regulatory review council (GRRC) for review and
approval. An agency may not submit a rule that is substantially different from the proposed rule contained in the notice of pro-
posed rule making or contained in a subsequent notice of supplemental rule making published in the Arizona ddministrative
Register, AR.S. § 41-1025(A). All the following must be considered when determining whether the rule submitted to GRRC is
substantially different from the proposed rule published in the Register:

1. The extent t6 which all persons affected by the submitted rule should have understood that the published proposed
rute would affect their interests. :

2. The extent to which the subject matter of the adopted rule or the issues determined by that rule are different from
the subject matter or issues involved in the published proposed rule.

3. The extent to which the effects of the adopted rule differ from the effects of the published proposed rule if it had
been adopted instead.

ARS. § 41-1025(B).

The decision of which rule text alternatives to include in the rule submitted to GRRC will depend on three primary policy con-
siderations: (1} to what extent does the Department have legal authority to promulgate a rule provision, (2) to what extent must
the Department adopt a phased implementation program to respond to resource constraints, and (3) to what extent does the pub-
lic want the Department to make certain choices in the submitted rule. The Department has already explored all three consider-
ations in great depth during the last 18 months and expects to continue to promote and facilitate further detailed discussions with
all parties prior to the close of the public record.

a. Primary policy alternatives.

This proposed rule contains many provisions intended to provide 2s much flexibility to applicants as possible. These include
provisions (1) that suspend time-frames under certain circumstances while applicants attempt to cure certain very specific
defects in their applications and (2) that allow the Department and applicants to enter into lcensing time-frame agreements to
accommodate phased and changed applications as well as to allow imposition of this rule on certain applications otherwise
exempt. Should such flexibility be considered as without authority or unwanted by the public, the Department's primary alterna-
tives are to delete the provisions in whole or in part and either submit extended time-frames as appropriate in some or all catego-
ries so as to allow applicants to cure defective applications or it may be to keep some or all time-frames the same and, as a result,
restrict applicant's abilities to cure defettive applications.

b.  -Applicability rule text alternatives.
The proposed rule shows the Department's determination of the entire scope of applicability of Article 7.1 to the Department's
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licensing activities. The Department may reduce the extent of applicability in the rule submitted to GRRC but will not expand
the extent in this rule making. The Department expects to reduce the applicability of Article 7.1 only if there is general agree-
ment that the Department erred in its interpretation of the statutory mandate of Article 7.1. The Department will then delete
licensing activities identified in this proposed rule that it determines it does not have the legal authority to include. The primary
discussion of the Department's current understanding of the applicability of Article 7.1 occurs below at § S(E)(1} conceming
what is a “license” subject to Article 7.1.

I it is determined that the Department should expand the reach of Article 7.1 to include activity not covered in this proposed
rule, the Department will promulgate that expansion in a separate rule making, This is because such a change is sure to increase
the subject matter of the proposed rule and require, at least, a supplemental notice of proposed rule making before the Depari-
ment may submit this type of change to GRRC for approval. Delaying such changes to 2 separate rule making will allow sub-
mission of the current proposed rule to GRRC at the earliest possible date. This, in turm, will ensure the earliest possible
effective date for the rule. The Department expects to propose at least one rule each year to amend the licensing time-frames
rule to incorporate revisions to the tables and perhaps other sections of the rule. Expansion of the reach of Article 7.1 to the
Department's licensing activities can be addressed in the next annual rule revision.

¢ License category rule text alternatives.

The Department has shown its preferred arrangement of license categories on the proposed tables. The Department may adjust
the categories in several ways in the rule submitted to GRRC for approval. This includes combining or splitting the categories
shown or revising the statutory and rule citations, time-frame days, and application components.

Adiustment of the citations and identification of application components, if made, will not represent substantial changes to this
proposed rule because, in every case, they will represent clerical adjustment of what is already required by this proposed rule
text. Changes to application components concerning “site inspection required,” for example, will not constitute substantive
changes to the license category because their identification merely represents what is already required by other existing statutes
or rules and not by this proposed rule in the first instance. The same applies to statute and rule citations on the tables.

Changes to the days will not constitute substantial changes if they are made as trade-offs to other changes in the submitted rule
so long as the entire package of changes taken as a whole do not represent a substantial change as defined under AR.S. § 41-
1025(B). Assuming current practice that approvabie appHeations are approved as soon as they are determined 1o be approvable,
simple changes in times without offsetting changes elsewhere in the rule may represent substantial changes requiring repro-
posal, Such changes must be considered on a case-by-case basis. In general, reducing time-frames is more likely to represent a
significant change than extending time-frames. Changes in time-frame periods have liitle effect on applicants who comply with
their primary statutory duty to submit complete, approvable applications at the beginning of the process. The change in time-
frame periods primarily affects applicants who did not so comply and who now require additional time in an attempt to achieve
an approvable application. Those applications requiring only a small amount of correction usually need less time to comply than
those applications requiring a great deal of correction.

d. Licensing time-frante rule text alternatives.

Deletion of some or all of the flexible provisions of the rule will require changes to the rule text. Whether these will represent
substantial changes must be determined on a case-by-case basis.

e. Licensing time-frame agreements rule text alfernatives.

Deletion of the licensing time-frames changed application agreement provision may require a corresponding extension of
licensing time-frames for some or all categories. Deleting this provision while keeping time-frames the same may represent a
substantial change in all the categories with licensing Model E and F processing types. (See § 5(C)(3)(a) for license model
types.) This is because such a result is certain to increase denials or give applicants approvals for obsolete proposals they no
longer find advantageous.

Deletion of the licensing time-frames pre-application agreement provision may not be possible in its entirety due to direct con-
flict in statutes other than Article 7.1 that require the Department to process certain applications with application components
submitted late in the review process.

Deletion of the licensing time-frames reactivated or opt-in agreement provisions will rot represent a substantial change. Reacti-
vated time-frames would only occur if the applicant failed to comply with other statutory duties to submit all components com-
plete on day 1 of the application. Opt-in time-frames would only apply to applications not originally required to be subject to
Article 7.1. Both, however, may represent significant advantages to certain applicants if only because they may increase appli-
cant certainty as to when a licensing decision (to grant or to deny) will be made.

The licensing time-frames supplemental request and extension agreement provisions are expressly identified in statute and, as
such, should not be deleted in their entirety in this rule. Deletion, if it does occur will probably not represent a substantial change
because it may be possible to still offer them directly by statute although it is not clear if the formal procedures applicable to
these agreements must still be in rule. See AR.S. § 41-1003 requiring afl formal procedures available to the public to be in rule.

f. Licensing time-frames suspension rule text alternatives.

This ﬁ;oposed rule contains a number of suspensions not expressly stated in Article 7.1: R18-1-514 pending payment of fees,
R18-1-515 due 1o changed applications, R18-1-518 due to emergencies and upset conditions, R18-1-520 due to notice of intent i
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to rely on the application components submitted, and R18-1-521 due to notice of intent to rely on the license category. The
Department's main rationale for including these suspensions is to allow shorter time-frames. One alternative is to delete all these
suspensions and increase time-frames on the assumption that such times may be needed by applicants.

A second alternative is to identify numerous companion categories with lengthened time-frames with the specific events giving
rise to the suspensions in this proposed rule presented as additional application components in the alternative rule. For example,
in exchange for the deletion of the emergencies and upset conditions provisions in R18-1-518, ail approval-of-construction
license categories on Tables 5 through 7 could be doubled with companion categories added for each existing category with the
additional requirement of “with site inspection delayed because of lack of access due to weather or other natural conditions” and
the additional of 30 days. This approach would more clearly restrict the ability of the Department to declare a time-frame sus-
pension but would complicate the resulting rule by a significant amount.

A third alternative is to delete the suspension provisions and leave the time-frames unchanged. This may represent a substantial
change. Deleting this provision while keeping time-frames the same may represent a substantial change in all the categories with
licensing Model E and F processing types. (See § S(C)(3)(a) for license model types.) This is because such & result is certain to
increase denials or give applicants approvals for proposals they no longer find advantageous.

E. Statutory Objectives.

Before proposing a rule, AR.S. § 41-1035 requires an agency to determine the relevant statutory objectives that form the basis
of the rule so as to perform a rule impact reduction analysis regarding the class of small businesses. Determinations necessary to
perform that analysis are also relevant to other analyses of the proposed rule.

1} Only Certain Licenses Administered by the Department Are Subject to Article 7.1 Licensing Time-frames
Requirements.

What exactly are licenses subject to Article 7.1 requirements? The Department has determined that it must be a permission that
(1}, if granted, will change the licensee's legal rights, duties, or privileges under state or federal law and (2) is granted affirma-
tively by the Department after receipt of a request to issue the license by the prospective licensee. The Department has also
determined that a license that passes these first two steps is nevertheless excluded from Article 7.1 if it is (1) issued at the
Department's initiative, (2) granted by default if the Department does not make a licensing decision within a specified time, (3)
obtained pursuant to an enforcement or compliance order targeted at the applicant that imposes additional application compo-
nents not identified in a license category in this rue, (4) issued by a political subdivision of the state when acting in accordance
with an agreement that requires the subdivision to issue the license under its own governmental powers, (5) obtained pursuant to
comphiance activity in accordance with a previously obtained license except for revisions and renewals, (6) obtained pursuant to
a cortractual agreement with the Department, (7) activity that leads to the revocation, suspension, annulment, or withdrawal of
a license, (8) the result of an application first received prior to Department receipt of the first acceptable application component,

or (9) issued normally within 7 days after receipt of the initial application. The Department arrived at this determination as fol-
jows.

Article 7.1 requires the Department to establish “overall time frames during whick the agency will either grant or deny each type
of license it issues.” AR.S. § 41-1073(A). The Department “may adopt different time frames for initial licenses, renewal
licenses and revisions to existing licenses.” A.R.S. § 41-1073(B). Article 7.1 relies upon the definition of “license” and “licens-
ing” at AR.S. § 41-1001(11)-(12) of the Administrative Procedure Act (APA) that states that

“License” includes the whole or part of any agency permit, certificate, approval, registration, charter or similar form of permis-
sion required by law, but does not include a license required solely for revenue purposes.

“Licensing” includes the agency process respecting the grant, denial, renewal, revocation, suspension, withdrawal or amend-
ment of a licenge,

This definition of “license” is broad and, arguably, inclades a very wide range of the Department's activities. In its most basic
sense, then, “license” means “permission.” This is both its plain meaning and usual legal meaning, Determining exactly which
of the many types of approvals and permissions granted by the Department represent actual “licenses™ and, of these, which are
subject to Article 7.1 has required careful analysis, In some cases it has been easier to determine what is not an Article 7.1
ticense than what is. Toe this end, the Department has made the following determinations. Instances in which the Department
provides some sort of permission to others seems to fall into 4 general areas: licensing, compliance, enforcement, and contrac-
tual. Although each of these activities has a central core of meaning that seems reasonably distinet from the others, substantial
blurring of distinctions occurs at the edges. As discussed below, it seems reasonable that the L.egislature intended that only a
certain type of “licensing” activity be subject to Article 7.1. If a permission or license falls more clearly within the other activi-
ties identified above, it scems reasonable that it should be excluded from coverage by the Article.

2 Permission required by law,

The APA defines “law™ as “the whole or part of the federal or state constitution, or of any federal or state statute, rule of court,
executive order or rule of an administrative agency.” A.R.S. § 41-1001(16) (“provision of law”). The meaning is broad. This
means that 2 “petmission required by law” probably means a “permission required by any law.” In this regard, the Department
has determined that to be subject to Article 7.1, an application must contair: some request of the Department to issue a permis-
sion that, if issued, has a reasonable probability of altering the requestor's rights, duties, or privileges under the law. This means
that requests for Department actions that probably will not change the requestor's legal status are excluded. Examples of how a
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person's legal status might change include a Department determination that allows a person to do some act otherwise prohibited
by law or allows a person to refrain from some act otherwise required by law. This can include changes that shield a person from
enforcement, alters the extent to which a person must remediate or do some other act required by law, alters a person’s prime
facie case in state or federal court, qualify a person to receive a state or federal tax refund, or otherwise places a person in a dif-
ferent position i regards to the law.

The Department has determined that it is irrelevant to this analysis (1) whether or not the decision by a person to submit an
application to the Department was, in itself, voluntary or (2) whether or not the person could have achieved by some other
means the same change in that person's rights, duties, and privileges under law as that provided by a determination issued by the
Department. For example, no one in Arizona is actually “required by law™ to apply for and obtain an Arizona driver's license. A
person can find alternative ways to use the public rights-of-way and avoid enforcement for not possessing a driver's license
including walking, riding a bus, or using a chauffeur. In addition, a person can drive legally in Arizona without obtaining an Ari-
zona driver's license. It can be just as legal to drive in Arizona with a valid driver's license issued by another state or by a foreign
government. Here, the choice of alternative means of avoidance or compliance are irrelevant to the change in a person's legal
rights, duties, and privileges that an Arizona driver’s license, in law, actually confers on a person once it is issued. This means
that once obtained, an Arizona driver's license gives the licensee the necessary “permission required by law™ to drive in the pub-
Hc rights-of-way. The Department has applied this same logic to its own licensing activity.

b. Licenses created by notification.

Article 7.1 places a narrowing qualification on the APA definition of license. The Article applies only to licenses an agency
“issues.” AR.S. § 41-1073(A), The Department administers a number of licenses that result from laws requiring notification to
the Department of a proposed activity before proceeding but that do not require the Department to respond or issue any form of
affirmative permission, Mandatory netification or reporting requirements including those creating licenses by the mere act of
notification may prompt the Department to investigate and that, in furn, may lead to enforcement or compliance orders of vari-
ous kinds. The Department has determined that the statutory objectives of Article 7.1 do not extend to such Jicenses created by
notification. This makes sense as such licenses produce no affirmative Department activities that qualify as administrative com-
pleteness review, substantive review, or license granting, This determination appears in this proposed rule as R18-5-102(A)(2).

C General licenses.

Article 7.1's limitation only to licenses an agency “issues” also excludes classic general licenses. These are licenses obtained by
a person by mere compliance with terms and conditions identified in statute or ruie and that do not require the person to notify
the state. The Department administers a number of these types of licenses and may not even know who may be operating under
the licenses. Failure to comply with a classic general license, once obtained, is dealt with under the Depariment's enforcement,
ot licensing, authority. The Department has determined that the statutory objectives of Article 7.1 do not extend to such
licenses created solely by actions by persons independent of Department review and approval. This determination appears in
this proposed rule as R18-5-102(A)(1). The Department also issues a number of other licenses called “general” in statute or rule
but that, in fact, are licenses that require an application, are issued by the Department, and are subject to Article 7.1,

d. Licenses granted at the Department's initiative.

The Department administers a number of licenses that are initiated by the Department but that do not require the submission of
an application by the prospective licensee. These usually involve the unilateral amendment of an existing license as required by
statute or rule. The Departrnent has determined that the statutory objectives of Article 7.1 do not extend to such licenses created
solely by actions of the Department. This determination appears in this proposed rule as R18-5-102(A)(3).

e. Licenses granted by default.

The Department administers a number of licenses that are granted by default if the Department fails to make a licensing decision
within a certain time specified in statute or rule. This means that the applicant will always know the outcome of an application
by a fixed time that can never be extended. The Department has determined that the statutory objectives of Article 7.1 do not
extend to such licenses granted by default should the Department fail to make a licensing decision within a specified time. This
determination appears in this proposed rule as R18-3-102(A)(4) and no such licenses are shown on the license tables.

f. Enforcement licenses.

This class consists of licenses obtained pursuant to enforcement or compliance orders or settiement agreements targeted at a per-
son that require the person to submit an application but that also require the application to contain one or more additional com-
ponents niot identified in a license category on the license tables of this propesed rule. The Department has determined that the
statutory objectives of Asticle 7.1 do not extend to such licenses resulting from applications for licenses not specified on the
license tables of the rule. This determination appears in this proposed rule as R18-5-102(A)(3) and R18-5-102(AX6).

Enforcement activities by the Department include a variety of permissions including acceptance and approval of compliance
with orders or settlement agreements. Once obtained, these approvals can provide recipients with permission of conduct and
facilities that operate very much as permission or approvals obtained under a traditional license or permit. In exchange for cer-
tain conduct, a person is deemed in compliance with state law and is shielded from further enforcement action by the Depart-
ment. Moreover, the requirement to apply for an obtain a license is often a condition of an enforcement or compliance order or
settlement agreement, further blurring the distinction between prospective traditional licensing and individualized after-the-fact
enforcement activities.
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The primary difference between a license granted to an applicant in the first instance and one granted pursuant to an enforce-
ment activity is that for the former, the applicant is one of a class defined prospectively in statute or rule and the sole relevant
relationship between the applicant and the Department is the application itself. It is in this context that Article 7.1 has relevance
and meaning. For the later, the applicant is ope identified and targeted in an enforcement action and the relevant relationship
between the applicant and the Department is much broader than the application alore. Such an application often carries consid-
erable baggage with complex, difficult, and unresolved issues. In this context, Article 7.1 seems to have little relevance or mean-
ing. First, prospectively defined license categories cannot reasonably conform to the individualized after-the-fact focus inherent
in enforcement orders. Second, other pending enforcement issues outside the license application itself may interfere with a sim-
ple and orderly review. Third, reviewing an application in the context of an enforcement action is usually far more complex than
reviewing an application submitted in the first instance. Finally, atlowing such an applicant to compete for a refund under Arti-
cle 7.1 is sure to set up serious conflicts in an overall enfoercement action which may require the applicant to pay other costs than
just the application fee,

Still, the Department has determined that licenses applied for pursuant 1o an enforcement or compliance order naming the appli-
cant or pursuant to a settlement agreement are subject to Article 7.1 requirements if the license applied for appears on a license
table in this rule and requires only the application components identified in that category. On the other hand, applications that
require the applicant to submit components not identified in the license category or that require the Department to make prefim-

inary determinations not usually required for normal applications in the same category in the rule are excluded from Article 7.1
requirements.

g. Licenses issued by political subdivisions,

Article 7.1 applies only to licenses issued by “agencies.” AR.S. § 41-1073(A). The APA limits “agency™ to state agencies and
excludes political subdivisions of the state. ARS. § 41.1001(2). The Department has many delegation and other intergovern.
mental agreements with political subdivisions of the state that require the subdivisions to issue licenses. The Department has
determined that the statutory objectives of Article 7.1 do not extend to such licenses if the political subdivision is issuing the
licenses under its own governmental authority. This determination appears in this proposed rule as R18-5-102(A)(7).

On the other hand, the Department has determined that licenses issued by a Department agent are subject to Article 7.1 if the
agent issues licenses under agreement with the Department and that agent has no power to issue licenses but for the authority of
the Department. This means that a license issued by a political subdivision does require the Department to impose Article 7.1
requirements on the license if the political subdivision is acting as the Department's agent and has no governmental authority to
issue the license but for an agreement with the Department.

h. Compliance licenses.

Traditional Heensing activity divides Into two categories: activity aimed at obtaining the license and activity resulting from com-
pliance with the license once issued. The Department has determined that it is only the first activity that is subject to Article 7.1.
Obtaining a license means doing some act or acts that results in the granting of the license. For a classic general license, con-
formance of conduct to a specified manner without more may be enough to obtain the Heense. Other licenses may require more
such as a formal application, the submission of specific information, and proof of qualifications. Once granted, a license may
contain conditions requiring the licensee to obtain additional approvals from the Department upon the occurrence of certain
events, the failure of which to obtain may subject the licensee to enforcement action. These may represent licenses obtained to
maintain compliance with the original license such as approvals of reports and inspections. The Department has determined that
the statutory objectives of Article 7.1 do not extend to licenses required to conform activity to an existing Heense, the exception
being revisions and renewal licenses as these are specifically mentioned in the Article. This determination appears in this pro-
posed rule as R18-5-102(A)(9).

The license tables of this proposed rule identify 599 license categories. The Depariment estimates that the inclusion of compli-
ance activity lcenses as subject to Article 7.1 could require the addition of at least another 2500 license categories.

i Contractual licenses.

Contractual activities by the Department include such matters as the approval and acceptance of office supplies obtained under
a procurement contract or the approval of a corrective action pian done under a state assurance fund (SAF) grant agreement. The
APA exempts “matter]s] relating to agency contracts.” A.R.S. § 41-1005(a)(16). Technically, then, all matters related to Depart-
ment contracts are exempt from Article 7.1. But what, exactly, constitutes a matter “related” to an agency contract? The line
between a contractual and a licensing relationship is not always clear. In a sense, the types of approvals that result from the oper-
ation of contractual terms and conditions do seem to be a type of “permission required by law” in that a party to a contract can
be bound to act in accordance with the contract by law. Even without the specific APA exclusion for contractual matters, the
Department would still believe it reasonable that permissions or licenses arising out of contractual relations are not subject to
Article 7.1 requirements. Specific contract terms or, in their absence, general contract principles can provide appropriate reme-
dies for the Department's faflure to act in a timely manner under a contract. It seems reasonable that approvals leading 1o a con-
tract should also be exempt from Article 7.1 as a matter “related” to the contract, especially if the contract requires the
Department to pay the contractor as is the case under certain Department programs such as the SAF, The Department has deter-
mined that the statutory objectives of Article 7.1 do not extend to such licenses relating 1o contractual activities. This determi-
nation appears in this proposed rule as R18-5-102(A)(10).
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J License revocation, suspension, annuiment, and withdrawal.

The APA defines “licensing” to also include the revocation, suspension, annulment, and withdrawal of a license. A.R.S. § 41-
1001(12). The title of Article 7.1 is “licensing time frames.” This suggests the possibility that such processes are also subject to
Article 7.1. Analysis of Article 7.1, however, makes it clear that it applies only to reasonably foreseeable prospective licensing
activity and not to individualized after-the~fact enforcement activity. The Department has determined that the statutory objec-
tives of Article 7.1 do not extend to such licensing process such as revocation, suspension, annulment, and withdrawal activities.
This determination appears in this proposed rule as R18-5-102(a)(11).

k. Retroactive effect.

Generally, “[n]o statute is retroactive unless expressly declared therein.” AR.S. § 1-244. Article 7.1 does not expressly declare
that it apply retroactively to license applications currently in process when an agency's rule becomes effective. In this regard,
Article 7.1 gives no direction governing how to make after-the-fact determinations of administrative completeness, suspensions
of time frame clocks, and the like. Further, the effect of this proposed rule to applications already in process prior to the effec-
tive date of this rule is sure to cause severe and unfair hardship on many of those applicants if only because the formal proce-
dures required by Article 7.1 were not in place from the beginning of the application process. This determination appears in this
proposed rule as R18-5-102(a)(12).

L Licenses issued within 7 days.

Article 7.1 exempts from time-frame requirements atl licenses issued within 7 days after receipt of the initial application. AR.S.
§ 41-1073(D)(2). Based on this exemption, the Department has concluded that it cannot apply time-frame requirements to sev-
eral categories of licenses normally issued within 7 days after receipt of the initial application. Examples of such license catego-
ries include vehicle inspection compliance certifications which in 1996 numbered approximately 1,400,000 and generally are
issued very soon after the time of the application, usually on the same day.

2) Structure of Time-frames Licensing Categories Must Be Responsive to Applicants.

Article 7.1 does not place express restrictions on the construction of specific license categories in rule once a Department has
identified its entire licensing activity subject to the Article. In most cases, the division of the overall licensing activity into cate-
gories is obvious; at other times, it is less so. The this respect, an agency may divide its existing licensing activity into whatever
categories it determines best responds o the needs of applicants. This is a reasonable statutory objective of § 41-1073(B) and is
achieved in this proposed rule by the division shown on the proposed tables.

3}  Timely Licensing Decisions Must Be Based on Saificient Informatien.

Article 7.1 identifies aspects of the licensing process centering on administrative completeness review, substantive review,
agreements affecting the application review process, and sanctions for untimely agency action. Additional aspects of the licens-
ing process are identified by harmonizing Article 7.1 with other competing statutory requirements.

a. License application submission.

The term “application” appears throughout Article 7.1 but is undefined. Article 7.1 gives the term at least four distinct meanings
depending on the context: an “application” is (1} whatever is necessary to begin the process and start the time-frame clocks,
ARS. § 41-1072(1), (2) whatever is necessary to allow the Depariment to issue a notice of administrative completeness, end
the administrative completeness review time-frame, and start the substantive review time-frame, ARS8, §§ 41~1072(1) and 49-
1074(A), (3) whatever is necessary to allow the Department to determine whether to grant or deny the license and end the time-
frame clocks, AR.S. §§ 41-1072(2) and 49-1076, or (4) whatever is necessary to qualify as “administratively complete” auto-
matically upoen the expiration of the administrative completeness time-frame and start the substantive review time-frame. AR.S.
§§ 41-1072(1) and 49-1074(C). In other words, the term may mean everything necessary to grant or deny the license and end the
time-frames, or only the minimum necessary to start the time-frames clocks, or something in between.

This variation in meaning is exemplified at A.R.S.§ 41-1072(1) where the term “application” appears twice in this first sentence
of the Article and has a different meaning in each instance.

“Administrative completeness review time-frame” means the number of days from agency receipt of an application for a license
until an agency determines that the application contains all components required by statue or rule. . . .

{emphasis added.) The first occurrence means the initial submittal which may or may not be complete. The second occurrence
means the sum total of everything required of the applicant or other state agencies to support the issuance of the license.

The Department relies on the first interpretation in this instance, meaning that an application must contain sufficient components
to start the time-frames clocks. This must include the applicant’s name and address, the applicable license category, a fee if

required, a completed Department application form if required, and a good faith effort to supply all the required application
components.

b. Administrative completeness review (ACR) time-frame.

“Administrative completeness review time-frame” is defined at A.R.S. § 41-1072(1) with further detailed requirements at
AR.S. § 41-1074. The administrative compleieness review time-frame begins upon receipt of an application that is sufficiently
compiete to perform the review and may invelve some or afl of the following elements.
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(1) Notice of administrative deficiencies. A notice of administrative deficiencies raust be written and contain a comprehensive
iist of specific deficiencies based on statute or rule. The notice suspends rather than ends the ACR time-frame clock with the
suspension lasting until the agency receives the missing information after which the clock resumes. The statute does not prohibit
multiple written notices of administrative deficiencies; however, such notices issued after the ACR time-frame clock has
expired will not suspend the overall ime-frame (OTF) clock.

(2) Presumptive administrative completeness, AR.S. § 41-1074(C) provides that an application is deemed administratively
complete upon the expiration of the ACR time-frarne. Presumptive administrative completeness means only that the substantive
review (SR) time-frame automatically starts and does not mean that the Department is now precluded from requesting additional
information or that the Department is now required to grant the application. This is because other statutes prohibit the Depart-
ment from granting by default any of the licenses identified in this proposed rule. In every case, other statutes place the burden
of applicants to submit all required components and prove their entitlement to a license before the law confers sufficient author-
ity on the Department to grant and issue the lcense.

(3) Notice of administrative completeness. Department notice of administrative completeness is the only event that ends the
ACR time~frame clock affirmatively prior to expiration. This notice starts the substantive review (SR) time-frame clock before
the date upon which it would have started had the agency not issued the notice and had allowed the ACR time-frame clock
expire through inaction. The unused days remaining on this clock are probably lost.

(4) Submittal of information from other agencies. A.R.S. § 41-1072(1) requires that “al} information required to be submitted
by other government agencies” occur within the ACR time-frame. “Agencies” means state agencies; therefore, information
required from non-agencies is not covered such as response by EPA to proposed Class I permits. Such information may consti-
tute a valid basis to deny a permit even if received during the substantive review (SR) time-frame.

c. Substantive review (SR) time-frame.

“Substantive review time-frame” is defined at A.R.S. § 41-1072(3) with further detail at AR.S. § 41-1-1075. Moreaver, AR.S.
§ 41-1077 divides licenses into two groups based on whether substantive review by an agency is required before issuing a
license. Licenses requiring substantive review are subject to refunds, fee excusals, and penalties. Licenses not subject to sub-
stantive review are not. The distinction betwesn the two groups of licenses, therefore, has significant consequences for both
license applicants and agencies.

The concept or meaning of “substantive review,” however, is not defined or otherwise described in Article 7.1, nor is the term
used elsewhere in Arfzona Revised Statutes. Also, the Department is not aware of any report or other document discussing the -
Legislature's intent in dividing licenses into the two groups based on whether there will be substantive review.

The Depariment interprets “substantive review” to mean the qualitative evaluation of the information submitted in support of an
application as opposed to “administrative completeness review” which the Department interprets as a clerical verification that
the required information has been submitted.

(1) Public netice and hearings. A.R.S. § 41-1072(3) requires that “[a}ny public notice and hearings required by law shall fall
within the” substantive review (SR) time-frame. The Department interprets the SR time-frame as extending until a Heensing
decision is made even if that decision occurs after the overall time-frame has expired. Only the SR time-frame clock expires in
accordance with the days specified in this proposed rule. The alternative to this interpretation is that when the overall time-frame
expires, the applicant loses the ability to hold a public hearing unless the applicant withdraws and resubmits the application.

(2) Requests for additional information during the SR time-frame. Article 7.1 identifies two types of information requests
that will suspend the operation of the SR time-frame clocks: the comprehensive and supplemental requests. AR.S. §41-1075(A)
states that “an agency may make one comprehensive writien request for additional information” that suspends the time-frames.
In context, this means a unilateral suspension. There is no prohibition on additional comprehensive written requests but only one
will suspend the time-frame clocks. This makes good policy sense as well. A prohibition on the Department from informing an

applicant of deficiencies means inevitable denial of the application, a result in direct conflict with the overall thrust and purpose
of the Article.

(3} Requests for additional information during a time-frame extension. A.R.S. §41-1075(B) provides that an agency and an
applicant may agree to extend the substantive review time-frame. This means that a time-frame extension is a subset of the total
substantive review (SR) time-frame and that additional comprehensive requests (one of which may suspend clocks) and supple-
mental requests may occur during the time-frame extension clock in the same manner as during the SR time-frame clock.

(d) Overall time-frame.

Article 7.1 identifies two types of overall time-frames. The first type is the “overall time-frame” defined in A.R.S. § 1072(2), the
expiration of which leads to refunds, fee excusals, and penalties. The second type is the “statutory overall time-frame” or the
“statutory licensing time-frame” identified in A.R.S. § 41-1073(B). The Department has determined that the first definition con-
trols for the purposes of determining whether sanctions apply.

(¢} Counting of time-frame days.

Article 7.1 does not define “day” nor does the administrative procedure act (APA). The choices are “calendar day,” “business
day,” or a combination of the two. A typical compromise is to specify a certain number of days, such as 10, and define that days
in excess of that number mean “calendar day” and days equal to or less than that number mean “business day.” This solves the

Qctober 23, 1998 Page 3107 ‘ Volume 4, Issue #43




Arizona Administrative Register

Notices of Proposed Rulemaking

difficulties inherent in low-number review periods when the occurrence of weekends and holidays can substantially vary the
number of business days available within a period. A similar case, however, is present in longer periods as well. A 30-day calen-
dar period can have as many as 22 business days or as few as 18, a variance of as much as 22% (22/18). Even a 60-day calendar
period can vary as much as 19% (44/37). The average is 20.6 business days per 30-day period or 20.9 business days per month.
This is based on an average of 250.7 business days per 1 calendar year when business days exclude Saturdzys, Sundays, and
holidays.

Article 7.1 requires the Department to set time-frame periods in “days.” Under the circumstances, it seems fairest to set all time-
frame periods in business days no matter the length. This puts all application review pericds on an equal footing no matter the
day of the week or the month of the year filed. This approach also allows the Department to reduce time-frames periods to the
actual number of business days believed necessary without increasing them to accommodate the variability inherent when spec-
ifying calendar days.

The Department has identified the following method for converting calendar days to business days:

Calendar Business Calendar Business Calendar Business
Times Days Times Days Times Days

1 week 5 days 3 months 63 days 10 months 209 days
10 days 8 days 120 days 82 days 11 months 230 days
2 weeks 10 days * 4 months 84 days 12 months 251 days
15 days 11 days 150 days 103 days 13 months 272 days
3 weeks 15 days 5 months 103 days 14 months 293 days
30 days 21 days 180 days 124 days 16 months 335 days
1 month 21 days 6 months 125 days 18 months 376 days
45 days 32 days 7 months 146 days 20 months 418 days
60 days 41 days 8 months 167 days 24 months 502 days
2 months 42 days 270 days 186 days 26 months 544 days
90 days 62 days 9 months 188 days

The Department did not adopt of the meaning of “day” as defined at A.R.S. § 1-243 which means calendar day except when the
last day is a holiday. In that case, the time extends until the next day nota holiday.

f. Suspension of time-frame clocks and lapse of application.

A primary objective of Article 7.1 is to encourage timely licensing decisions and to discourage open-ended application review
periods. Time-frame clocks may suspend pending an applicant’s response to certain requests for additional required informa-
tion, What happens when the applicant fails to respond for an extended period? Department experience is that this often happens
with the usual result that the application reviewer must relearn or reanalyze the application before being able to get back up to
speed and continue forward, The longer the inactivity, the more review time is required to refresh the reviewer's understanding

of the application, The Department currently has a number of applications pending in which the applicants has failed to respond
in over 20 years.

In such cases, if the time-frame clock resume immediately in all cases, the Department must anticipate that possibility and facior
catch-up time into the time-frame periods it sets in rule. Here, the Department has taken a different approach. This proposed rule
shows times based on reasonable response times from applicants and provides that failure to make a reasonable response will
cause the application to Iapse from applicability under Article 7.1. This is a reasonable result. Applicants are required to submit
all components complete at the beginning of the process. Those that fail to do so should be required to respond in a reasonable
time so that the Department does not have to rework the application. “Lapse,” in this proposed rule does not mean that the
application in no longer active; only that it is no longer subject to Article 7.1 sanction and reporting requirements. This is a fair
balancing to allow shorter times in this proposed rule. It also takes the pressure off the Department to issue summary denials for
such applications.

(1) Failure to respond to requests for information, Article 7.1 provides that time-frames are suspended during the time
between the Department’s request for missing application components, request for additional information, or supplementat
request for information, and the applicant’s response to that request. It follows that failure to provide the requested information
within a reasonable period of time should result in lapse of the application’s applicability to Article 7.

(2) Failure to pay application fees. Article 7.1 does not address the consequences of an applicant’s failure to pay fees other
than to imply a summary or eventual denial. Fees are an application component. Other statutes require that certain license appli-
cations incur fees in phases and sometimes not until the Department concludes its substantive review of the application. In these
cases, fees are not known with precision at the beginning of the application review period because statute requires that they be

incur on an hourly basis. Department experience has been collection of fees after an application review has begun is problem-
atic. . _

Here, the Department's respongse s to recognize that the time necessary for an applicant to submit a final fee after receiving a bill
may vary considerably. Local governments often require significant time to authorize and make payment. This proposed rule,
therefore, allows a suspension provision to handle the matter, The alternative Is to extend the times on affected categories by a
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considerable period. If not, certain applicants, such as local governments, might not ever be able to submit final payment prior to
expiration and therefore be subject to summary denial,

(3) Substantial change to the application. Article 7.1 requires the Department to adopt specific time-frame periods within
which the Department is strongly encouraged to make licensing decisions. This requirement anticipates that the days the Depart-
ment assigns prospectively to ¢ach license category will be based on certain assumptions concerning the type and complexity of
the licensing activity. It follows that if the licensing type or complexity substantially changes in mid-review (during Department
review of the application) due to unilateral action on the part of the applicant, the Department should give the applicant a chance
to reconsider the change or enter into a changed application agreement so as to move forward without restarting the process over
form the beginning. The Department has determined that Asticle 7.1 does not intend time-frame clocks to continue to run
against the Department on an application whose nature has been substantially changed by the applicant, pending resolution of
the change, because a substantially changed application is essentially a new application requiring different time-frames and pos-
sibly different application review fees,

Again, the Department's response is to accommodate this reality into this proposed rule. Here, this means that should the
Department determine that an appiicant has, in fact, changed the application with subsequent submittals, the Department wiil
suspend the clocks for a short time to allow the applicant an opporiunity to determine whether to continue with the original
application or change and pursue a new application. Failure to provide breathing space in the form of suspension will mean
increased summary denials,

Department experience is that applicants in certain licensing programs always or almost always change application proposals at
least once during the review process. The department believes that applicants must have the ability to continue fo have this abil-
ity without suffering the penalty of withdrawing one application in order to submit a new application with the changed proposal
along with a new fee. The Department does not believe this result is required by Article 7.1

(4) Emergencies and upset conditfons. This proposed rule allows moratoria on the starting of time-frame clocks and the sus-
pension of time-frame clocks on application in process due to emergencies and upset conditions but only for very specific and
narrow purposes. The inclusion of this suspension provision allows the Department to shorten all time-frame periods in this pro-
posed rule because this provision eliminates the need to factor in the risk that certain events will prevent the Department form
processing applications when those events are beyond the Department's control. This proposed rule limits this ability to suspend
only for license categories subject to sanctions. This is because it is the duty of the Department to control its funds for the bene-
fit of the public. :

£. License denials and administrative appeals of licensing decisions.

AR.S. §§ 41-1092 through 41-1092.12 govern the process by which decisions and actions by the Department are administra-
tively appealable. Generally, a licensing decision or action that is determinative of the legal rights, duties, or privileges of an
applicant is administratively appealable through the office of administrative hearings in the department of administration. This
also means that a licensing decision that does not conclusively determine the legal rights or duties of the applicant is not admin-
istratively appealable.

The Department has determined that licensing decisions that determine an applicant’s legal rights, duties, or privileges include
the denial or conditional grant of « license and, therefore, are administratively appealable. On the other hand, unconditional
grants are not administratively appealable because the applicant is being granted what it asked for in the application without
additional conditions. If the Department grants what the applicant requested there can be no actual controversy over the Depart-
ment's decision.

Under this proposed rule, notices of administrative deficiencies and requests for additional information are not administratively
appealable. They are not determinative of an applicant’s legal rights or duties because the applicant is able to require the Depart-
ment o reconsider its decision to issue the notice under R18-1-520.

h. Sanctions.

AR.S. § 41-1077 specifies the instances in which sanctions apply for failure of an agency to make a timely Heensing decision.
Generally, these sanctions apply only if the license category is identified in the time-frames rules, the application is subject to
substantive review, a fee is charged for reviewing the application, and the fee is deposited into a2 Department-controlled fund.
The Department must continue review and reach a licensing decision on the application even if sanctions apply.

(1) Refunds and fee excusals. A R.S. § 41-1077(A) requires that an agency must refund to the applicant all review fees already
paid and must excuse review fees not yet paid if the agency fails to make a timely licensing decision. Based on the language of
that provision, the Department has determined that the refund amount is only that actually remitted by the applicant for the spe-
cific application and does not include interest.

AR.S. § 41-1077(A) also provides that the refund must be made from the same fund in which the application fee was originally

deposited. The Department has determined that it may make a refund from a fund into which a fee was originaily deposited only

if the fund itself is under the Department’s direct control, If the fund into which the fee was deposited is not under the Depart-

ment’s direct control, then the Department has no authority to make the refund. Fees deposited into the state general fund, for
. example, are not subject to refund because the Department has no authority to make an appropriate from that fund.

This determination has little actual effect upon the Department. Fees for very few license categories are deposited in the state
general fund. Mostly they the operator certification licenses on Table 9. The Department has no history of making late decisions
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on these licenses. The other example is the pesticide licenses on Table 10. The application fees for these are deposited in a
department of agriculture controlled fund. The department has no experience of making late decisions on these licenses either.

(2) Penalties. AR.S. § 41-1077(B) requires that an agency must pay a penalty into the state general fund for each month after
the expiration of the overall time-frame or time-frame extension during which the agency has yet to make a licensing decision
and which remains outstanding on the last day of the month. The amount of the penalty is 1% of the what the total application
fee would have been had the Department made a timely decision. This qualification is necessary because an application may stiil
continue to accumulate review charges at the time the penalty is due or an applicant may not have yet made all fee payments.

(3) Annual compliance reporting. A.R.S. § 41-1078 requires each agency to submit an annual report to the governor's regula-
tory review council (GRRC) containing the agency’s compliance level with its overall time-frames. The report must include the
number of licenses issued or denied within applicable time-frames and the amount of sanctions assessed for untimely decisions.
The Department has determined that only activity for license applications subject to Article 7.1 requirements is to be addressed
in the annual GRRC report.

4) The Licensing Process Must Remain Flexible to the Maximum Exfent Practicable.

Article 7.1 expressly provides for supplemental request agreements and time-frame extension agreements. This proposed rule
contains forma! procedures for 4 additional licensing time-frame agreements for the benefit of applicants,

a. Licensing time-frame supplemental request agreements.

AR.S. § 41-1075(A) provides that during the substantive review time-frame, an agency and an applicant may mutually agree in
writing 1o allow the applicant to submit supplemental requests for additional information. According to the statute, the substan-
tive review time-frame and the overall time-frame are suspended from the date the request is issued until the date the agency
receives the additional information. The Department has determined that such suspensions must be based on missing informa-
tion required in statute or rule and that the agreement cannot be entered in to rerely to obtain additional calendar time.

h. Licensing time-frame exfension agreements.

ARS. § 41-1075(B) provides that an agency and applicant may by mutual written agreement extend the substantive review
time-frame and overall ime-frame so long as the extension does not exceed 25% of the overall time-frame. The Depariment has
determined that the basis of determining the 25% Is to be the presumptive overall time frame as Indicated on the proposed
tables.

<. Licensing time-frame opt-in agreements.

This proposed rule contains a provision to allow certain applications pending at the time of the effective date of this rule to
become subject to the rule should both the applicant and Department agree. The Departinent has determined that it has the
authority to enter into these agreemenis under Article 7.1 for the benefit of applicants.

d. Other licensing agreements.

ARS. § 41-1004 allows a person to waive any right conferred under the administrative procedure act (APA) which includes
Article 7.1. The Department has determined that the objective of this statute, as it applies to Article 7.1, is to permit a license
applicant to deviate from leensing time-frame requirements that are generally applicable by rule so long as the resulting licens-
ing process more closely suits the applicant’s needs while still responding to the primary statutory objectives of Article 7.1. To
this end, this proposed rule offers three additional time-frame agreement provisions: pre-application, changed application, and
reactivated licensing time-frame agreements. AH respond to applicants’ needs. The Department has determined that it has
authority to enter into these agreerents for the benefit of applicants.

5) Time-frame Rules Must Take into Account 8 Statutery Considerations,

Article 7.1 requires the Department to consider 8 specific factors when adopting fime-frames although no guidance is offered to
assist in interpretation or application of the factors. Several of the factors do not seem relevant to the statutory thrust of Article
7.1 in that they direct agencies to consider matters that go beyond the immediate task of assigning days to time-frames. Each
factor is considered in turn,

a. Licensing subject matter complexity.

Article 7.1 requires the Department to consider “the complexity of the licensing subject matter™ when adopting time-frames.
AR.S. § 41-1073(C)(1). This probably means that licenses that do not require complex or lengthy application requirements and
involve only routine or cursory substantive review should have short time-frames with little agency or applicant flexibility.
More complex licenses may require longer time-frames perhaps with increasing agency and applicant flexibility as the licensing
subject matter becomes more complex.

Licenses issued by the Department vary from simple registration licenses with no substantive review to extremely complex
licenses requiring highly technical and individualized substantive review. This is due in great part to the Legislature requiring
that many of the relevant application components for most of the more complex licenses be developed, formulated, and selected
by applicants, not the Department. This is desirable as applicants are probably the best judge of what approach to a licensing
requirement makes the most economic or practical sense. Although beneficial to applicants and ultimately to all of society, this
applicant driven approach in the formulation of specific application components places an extraordinary burden on the Depart-
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ment.

It is not unusual that an applicant will propose a new technique or new form of equipment never seen previously by the Depart-
ment. In an effort to accommodate the applicant's request, a reviewer may spend considerable additional time to examine and
evaluate the proposal. It may become clear only after a certain amount of substantive review that additional information is
required to proceed further. Alternatively, reviewer comments or questions may lead an applicant to decide to withdraw the pro-
posal and substitute a different proposal. In the past, the Department has usually continued with the review to accommodate the
applicant's change although this means further review and additional time.

The Department has applied these considerations to every license category in this proposed rule. This has resulted in many of
the flexible provisions offered for the benefit of applicants including (1) splitting certain basic categories into subcategories with
different times to reflect more closely the actual review needs for individual applications, (2) allowing numerous opportunities
to cure unapprovable applications to allow applicants to stay in the application process rather than face summary denial, and (3)
allowing opportunities for an iterative process to the maximum extent permitted by Article 7.1.

b, Agency resources.

This factor is reguired by AR.S. § 41-1073(C)(2) and requires the Department to consider the resources of the agency granting
or denying the license when adopting Heensing time-frames. The Department has applied this consideration to every license cat-
egory in this proposed rule. This has resulted in many of the same results in this proposed rule as discussed in the preceding
paragraph. For fee-funded programs, this has also meant that the Department must diligently work towards timely licensing
decisions so as to avoid refunds and the resulting inability to service later applicants due to diminishment of the program. For
applicants, this means a higher risk of denials for unapprovable applications. For these reasons, this proposed rule offers numer-
ous opportunities for applicants to cure unapprovable applications prior to expiration.

c. Economic impact of delay on the regulated community.

This factor is required by A.R.S. § 41-1073(C)(3) and requires the Department to consider the economic impact of delay on the
regulated community when adopting licensing time-frames. The Department has applied this consideration to every license cat-
egory in this proposed rule. This includes the recognition that none of the lcense categories in this proposed rule may be granted
by default. This means that, in every case, state law requires applicants to prove their right to obtain a license before the Depart-
ment has authority under the law to grant the license. To this end, the Department has provided flexibility in this proposed rule
to allow applicants opporfunities to cure unapprovable applications, continue in the application process rather than face a sum-
mary denial, and proceed forward to the completion of an approvable application as quickly as possible.

d. Public health and safety.

This factor is required by AR.S. § 41-1073(C)(4) and requires the Department to consider the impact of the lcensing decision
on public health and safety when adopting licensing time-frames. The Department has applied this consideration to every
license category in this proposed rule. The Department has determined that the issuance of leenses earlier, rather than later, ben-
efits public health and safety. To this end, the considerations discussed above and the resulting flexibility in this proposed rule
designed to encourage early approvals rather than repeated deniats implernents this required adoption consideration.

e, Use of volunteers.

This factor is required by A.R.S. § 41-1073(C)(5} and requires the Department to consider the possible use of volunteers with
expertise in the subject matter area when adopting licensing time-frames. The Department does make use of volunteers in sev-
eral programs. Department experience is that volunteer help is neither a predictable resource nor a dependable source of person-
nel or expertise. This means that reliance on volunteer assistance increases, not decreases, the Department's ability to manage
shorter, dependable review times. For this reason, the Department has not included this consideration in its adoption of licensing
time-frames in this initial rule making. It is possible, however, that the us¢ of volunteers could be a viable consideration when
establishing or revising an existing licensing program in future once this rule is in effect,

f. General licenses.

This factor is required by A.R.S. § 41-1073(C)(6) and requires the Department to consider the possible increased use of general
licenses for similar types of licensed businesses or facilities when adopting licensing time-frames. The term “general license”
has a number of different meanings that range from classic general licenses (not issued by the Depariment) to individual issued
licences with the word “general” in their name as identified in statute. See discussion at § 5(C)(3)(a) above for a discussion of
license processing models. The use of classic general licenses (Model A) always requires a higher emphasis and resource alioca-
tion to regulate through after-fact-fact enforcement activity rather than through before-the-fact licensing. In this regard, the
Department's current identification of required licensing models, including the identification of classic general licenses, is based
on its understanding of what is required in statute. To the extent that the Department may have discretion to choose a classic
general license regulatory scheme over an issued license regulatory scheme, such policy decisions must occur during the devel-
opment or revision of those regulatory programs and not in this rule making. Once such a decision is made, however, the inme-
diate effect is that classic general lcenses are not subject to Article 7.1 licensing time-frame requirements. In this regard, this
proposed rule does not include classic general licenses.

The Department, however, has proceeded to apply this consideration to regulatory programs currently in development or under
consideration for revision. One example is the self-certification program in the solid waste section currently under development.
As a result of the application of this consideration, the program is exploring regulatory alternatives that shift certain licensing
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from licenses issued by the Department (and thus subject to licensing time-frames) to classic general (Model A) or notice
(Model B) licenses (not requiring licensing time-frames). Similar processes are underway in other programs.

g Agency cooperation.

This factor is required by A.R.S. § 41-1073(C)(7) and requires the Depariment to consider the possible increased cooperation
betwsen the agency and the regulated community when adopting licensing time-frames. The Department is unclear as to the
proper role that this cofisideration should factor in the adoption of licensing time-frames. Even so, it appears to represent basic
policy considerations inherent in the establishment or revision of a licensing program rather than in the initial adoption of this
proposed rule as an overlay on programs with existing lcensing programs in place.

The Department, however, has made every effort to propose this rule with as much flexibility for the benefit of the regulated
community as the law and resources will allow. In addition, the Department has taken steps to engage and cooperate with the
regulated community in this rule making through a public outreach program unprecedented in the history of the Department.
This have included 10 focus groups held in July 1997 in Phoenix, Tucson, and Flagstaff prior to the issuance of a draft rule and
30 half-day workshops held in October 1997 through September 1998 to review and discuss the specifics of the rule and license
tables in Phoenix, Tucson, Flagstaff, Bullhead City, Cottonwood, Show Low, and Yuma.

h. Agency flexibility.

This matter is required by AR.S. § 41-1073(C)8) and requires the Department to consider increased agency flexibility in struc-
turing the licensing process and personnel when adopting licensing time-frames. The Department is unclear as to the proper role
+hat this consideration should factor in the adoption of licensing time-frames and invites comment on this point.

E. Rule Impact Reduction Analysis.

The Department must performn 2 rule impact reduction analysis in accordance with A.R.S. § 41-1035 prior to proposing a rule if
that rule may have an adverse impact on small businesses. The Department has determined that the licensing time frames rule
will have at least some adverse impact on small businesses. This is because all applicants will be exposed to a certain degree of
adverse impact. The Department has not identified any impact that will be uniquely borne by the class of small businesses. This
analysis addresses the provisions of this proposed rule.

1) Analysis Reguirentents,

ARS. § 41-1035 (“this Section™) of the Administrative Procedure Act (APA) requires the Department to reduce adverse
impacts of a proposed rule on the class of small businesses by using one or more of the 5 methods defined in this Section if the
Department finds that the methods are legal and feasible in meeting the statutory objectives which are the basis of the proposed
rule making, The Department has determined that the statutory objectives of this Section require that (1) these reductions are
mandatory, (2) the Department may not impose any requirements on small businesses as a class not directly required by statute,
(3) the Department must reduce rule impact on the class to the maximum extent permitted by its delegated authority, and (4)
nothing in this Section authorizes the Department to formulate alternative rule impact reduction proposals regarding the class of
small businesses. The power to propose alternatives implies discretion in the choice between alternative degrees of impact,
something not permitted by this Section. ‘

2) The Arizona Class of Small Businesses,

The analysis requires identification of rule impacts specifically on the class of small businesses. The Legislature has defined this
class with precision at AR.S. § 41-1001(20). To qualify, a member of this class must be a concern, including its affiliates,
which (1) is independently owned and operated, {2} is not dominant in its field, and (3) employs fewer than one hundred full-
time employees or had gross annual receipts of less than four million dollars in its last fiscal year. For purposes of a specific
rule, an agency may define the class of small businesses to include more persons if it finds that such a definition is necessary to
adapt the rule to the needs and problems of small businesses and organizations. The Department has determined that the statu-
tory objectives of this definition do not authorize the Department to stray outside the statutory definition when considering the
class governed by the rule reduction requirements of this Section. This means that the Department may not consider larger,
smaller, or substitute classes that include members who do not conform to the ownership, field dominance, full-time employee,
and gross annual receipt characteristics required by the Legislature for inclusion. Rule impact reduction for some or all members
of this class, however, may occur under authority derived from statutes other than the APA.

3) Subsidies and Cost Shifting.

The issue of the Department's duty to subsidize or shift costs away from the class often arises within the context of the required
analysis. The Department has determined that the statutory objectives of this Section do not authorize the Department to (1) sub-
sidize the class or shift cost burdens imposed by the class onto others or (2) consider and propose subsidies or cost shifting alter-
natives. Granting subsidies to one class must inevitably shift a greater burden to other classes. The US department of commerce
bureau of the census estimates that as many as 98% of all business establishments in Arizona may qualify as members of the
class of small businesses as defined by the Legislature (based on the employee size characteristic alone). This means that evena
small amount of cost shifting may result in significant additional burdens on others with perhaps as few as 2% of Arizona busi-
nesses required to bear the cost burdens of the other 98%. Moreover, the mandatory language of this Section permits no agency
discretion in determining the extent of impact reduction should the agency determine that reduction is possible under this Sec-
tion. This means that if the Department does have discretion 1o consider subsidies or cost shifting under this Section, then prob-
ably it must shift 100% of the costs away from the class, A proposal to shift a smaller amount, say only 50%, implies discretion
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in the choice of how much of the impact should be reduced on the class and shifted to others. The mandatory language of this
Section does not permit such discretion. The Department has determined that such a blanket exemption from all costs for this
class is not an objective of this Section. It follows that authority to subsidize or cost shift, if it occurs, must come from statutes
other than the APA.

4) Compliance, Reporting, Scheduling, and Deadline Requirements,

Methods 1, 2, and 3 in AR.S. § 41-1035 require the Department to identify compliance, reporting, scheduling, and deadline
requirements contained in a proposed rule and, when legal and feasible, to reduce, consolidate, or simplify them for applicants
who fall within the class of small businesses. The Department has determined that the relevant statutory objectives of the licens-
ing time frames statute (Article 7.1 of the APA) establish the need for certain minimum compliance, scheduling, and deadline
requirements to which the Department has not added in this proposed rule.

a Compliance requirements.

(1) Tnitial application submittal. The relevant statutory objectives of Article 7.1 require applicants to submit all required appli-
cation components in the initial submittal. The Department has determined that this proposed rule (at R18-1-503¢A) defining the
contents of an initial submittal) follows the minimum statutory compliance requirements applicable to all applicants whether or
not they fall within the class of small businesses. The Department has determined that the exception to this requirement con-
tained within this proposed rule (at R18-1-508 for phased application agreernents) is the result of harmonizing competing stat-
utes and is required to be based on the subject matter of the application and not whether the applicant falls within the class of
small businesses.

(2) Response to notices of application deficiencies. The relevant statutory objectives of Article 7.1 require applicants to sub-
mit complete responses to Department notices of administrative deficiencies made within the administrative review complete-
ness review time frame. The Department has determined that this proposed rule (at R18-1-503(D) prescribing lapse for failure to
comply) follows the minimum reasonable statutory compliance requirements applicable to all applicants whether or not they falt
within the class of small businesses. The Department has determined that the exception to this requirement contained within this
proposed rule (at R18-1-512 for reactivated application agreements) is the result of harmonizing competing statutes and is
required to be based on the subject matter of the application and not whether the applicant falls within the class of small busi-
NEsses.

{3) Response to requests for additional information. The relevant statutory objectives of Article 7.1 require applicants to sub-
mit complete responses to Department requests for additional information made in the substantive review time frame. The
Department has determined that this proposed rule (at R18-1-504(D) prescribing lapse for failure to comply) follows the mini-
mum reasonable statutory compliance requirements applicable to all applicants whether or not they falf within the class of smalt
businesses. The Department has determined that the exception to this requirement contained within this proposed rule (at R18-
1-512 for reactivated application agreements) is the result of harmonizing competing statutes and is required to be based on the
subject matter of the application and not whether the applicant falls within the class of small businesses.

b. Reporting requirements,
The Department has determined that this proposed rule contains no reporting requirements for applicants.
¢ Scheduling requirements.

(1) Licensing time frames. The relevant statutory objectives require the Department to establish in rule the administrative com-
pleteness review and substantive review time frames for each type of license it issues subject to Article 7.1. The Department has
determined that this proposed rule follows the minimum reasonable statutory scheduling requirements applicable to all appli-
cants whether or not they fall within the class of small businesses. The several exceptions contained in this proposed rule (such
as different time frames for standard/complex and with/without a public hearing) are based on the subject matter of the applica-
tion and not whether the applicant f2lls within the class of small businesses. The exceptions contained in this proposed rule (at
R18-1-518 for emergencies and upset conditions) are based on circumstances beyond the control of the Department and not
whether the applicant falls within the class of small businesses.

d. Deadline requirement.

(1) Lapse. The relevant statutory objectives require both the Department and applicants to proceed in a timely manner; the
Depariment must review and reach a timely licensing decision on all license applications it receives and applicants also must
submit information and respond in a timely manner. The Department has determined that this proposed rule (at the various lapse
provisions) follows the minimum reasonable statutory deadline requirernents appiicable to ali applicants whether or not they fall
within the class of small businesses. The Department has determined that the exception to this requirement contained within this
proposed rule (at R18-1-512 for reactivated application agreements) is the result of harmonizing competing statutes and is

required to be based on the subject matter of the application and not whether the applicant falls within the class of small busi-
nesses.

5) Performance Versus Design or Qperational Standards.

Method 4 in AR.S. § 41-1035 requires the Department to identify design or operational standards contained in a proposed mle
and, when legal and feasible, to replace them with performance standards for applicants who fall within the class of small busi-
nesses. Design or operational standards are standards that specify how each step in a regulated process shall be done and may or
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may not also specify the desired end result. Performance standards are standards that only specify the desired end result but do
not specify exactly how that end result is to be achieved. The Department has determined that this proposed rule contains no
design or operational standards within the meaning of this Section.

6) Rule Exemption for Small Businesses.

Method 5 in A.R.S. § 41-1035 requires the Department to exempt applicants who fall within the class of small businesses from
all requirements of a proposed rule if legal and feasible, The Department has determined that the relevant statutory objectives
require (1) the rule to apply to all applicants whether or not they fall within the class of small businesses and (2) classes recog-
nized by the rule may only be based on the subject matter of an application and not whether the applicant falls within the class of
small businesses. The Department has set compliance, reporting, scheduling, deadline, performance, design, and operational
requirements as low as reasonably permitted by statute for all applicants who may be impacted by this proposed rule. The
Department has determined that exemptions, should they oceur, would only serve to increase, not decrease, the burden of this
rule on the class of small businesses. Exemptions from the agreement opportunities identified in R18-1-508 through 513 would
only restrict an applicant's options and thus tend to increase burdens. Exemptions from lapse and other suspension provisions
would require the development of a second set of licensing time frames applicable only to applicants falling within the class of
small businesses. This second set would have extended times in anticipation of the additional Department time needed to releamn
the circumstances of an application when responses come so late that previous processing activities connected with the applica-
tion must be repeated. This means that small businesses could not be exempted further even if the Department did have discre-
tion 10 recognize them as a special class under this proposed rule.

T Findings.

At cach step in the process, the Department exercised whatever discretion the Legislature delegated by statute to minimize
adverse impacts on the class of small businesses to the maximum extent permitted by the statutory objectives which are the basis
of this proposed rule. The Department has taken steps to insure that all adverse impacts on the class of smail businesses imposed
by this rule are the result only of legislative policy expressed by statute and not by agency discretion. The Department finds,
therefore, that it is not legal or feasible in accordance with the statutory objectives which are the basis of this proposed rule to
reduce further any possible undesirable impacts of the rule than already accomplished by this proposed rule on license appli-

cants who fall within the class of small businesses and who may be impacted by the provisions contained within this proposed
rule.

G. Section-by-section explanation of the rule.

1) Introduction.

This proposed rule explores the boundaries of the Department's discretion to act under the statutory mandate of the licensing
time-frames statute, A.R.S. Title 41, Chapter 6 (Administrative Procedure Act), Article 7.1 (Licensing Time-frames). These
boundaries are determined by the requirements of Article 7.1, by other statutory obligations, and, where conflicts appear, by har-

monizing competing statutory obligations. Comment is especially desired on the Department's determination of the bounds of
its discretion to act in this area. ‘

This proposed rule provides a number of provisions designed to provide applicants flexibility in meeting the requirements of
Article 7.1. These include 6 sections (R18-1-508 through R18-1-513) governing a variety of bilateral agreements between appli-
cants and the Department. All are intended to allow adjustment of the basic rule to the particular needs of individual applicants,
If eventually implemented in rule, none would be required or mandatory on either applicants or the Department. In practice, the
Department expects these provisions to apply only to applications received in the Model E and F {applicant-determined pro-
posal) license processing categories. (See discussion of license processing models under § 5(C)(3)(a) above.) A program cost
issue associated with offering such agreements is the diversion or expansion of program resources to negotiate and administer
them. As a result, the extent to which each of the Department's programs will enter into these agreements may vary and com-
ment is desired in this regard: On what grounds and to what extent should such agreements be available? This proposed rule

offers one alternative that sets limits using 3 consideration factors. These are based, in turn, on the primary statiutory consider-
ations for setting times frames under A.R.S. 41-1073(C).

Licensing Mode] C and D (simple) applications probably will be unaffected in this regard because applicants for these types of
licenses typically receive only limited opportunity to cure defective applications and usually no opportunity to make substantive
changes in application components. (This is currently the usual practice in most, if not all, state agencies.) As a result, timely
licensing decisions in these categories currently are the norm and the Department does not expect to change its general process-
ing of these application types other than as needed to conform with the notice, tracking, and other requirements of Article 7.1.
Model C licenses require only simple verification that the application is administratively complete; no substantive review
occurs, Model D licenses require substantive review but both models allow no flexibility in the type of information supplied by

an applicant. Virtually all applications received in Mode! C and D (simple) categories in the last fiscal year received timely
licensing decisions from the Department.

Licensing Model E and F (applicant-determined proposal) applications, on the other hand, encourage applicants to present pro-
posals for the Department's consideration. These application types are the inevitable result of a licensing process in which only
a compliance standard is set (cither in statute or rule) and applicants are free to propose methods to achieve the standard. Model
E does not require a public hearing on a propose